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POLICIES AND PRIORITIES AT THE 
U.S. DEPARTMENT OF LABOR 


Wednesday, February 16, 2011 
U.S. House of Representatives 
Committee on Education and the Workforce 
Washington, DC 


The committee met, pursuant to call, at 10:03 a.m., in room 
2175, Rayburn House Office Building, Hon. John Kline [chairman 
of the committee] presiding. 

Present: Representatives Kline, Petri, Biggert, Platts, Foxx, Roe, 
Thompson, Walberg, DesJarlais, Rokita, Bucshon, Noem, Ross, 
Kelly, Miller, Kildee, Payne, Andrews, Woolsey, Hinojosa, McCar- 
thy, Tierney, Holt, and Davis. 

Staff Present: James Bergeron, Director of Education and 
Human Services Policy; Kirk Boyle, General Counsel; Casey 
Buboltz, Coalitions and Member Services Coordinator; Ed Gilroy, 
Director of Workforce Policy; Marvin Kaplan, Professional Staff 
Member; Barrett Karr, Staff Director; Ryan Kearney, Legislative 
Assistant; Brian Newell, Press Secretary; Molly McLaughlin Salmi, 
Deputy Director of Workforce Policy; Ken Serafin, Workforce Policy 
Counsel; Linda Stevens, Chief Clerk/Assistant to the General 
Counsel; Loren Sweatt, Professional Staff Member; Joseph Wheel- 
er, Professional Staff Member; Aaron Albright, Minority Deputy 
Communications Director; Tylease Alii, Minority Hearing Clerk; 
Daniel Brown, Minority Staff Assistant; Jody Calemine, Minority 
Staff Director; Brian Levin, Minority New Media Press Assistant; 
Jerrica Mathis, Minority Legislative Fellow; Celine McNicholas, 
Minority Labor Counsel; Richard Miller, Minority Senior Labor Pol- 
icy Advisor; Megan O’Reilly, Minority General Counsel; Julie 
Peller, Minority Deputy Staff Director; Meredith Regine, Minority 
Policy Associate, Labor; and Michele Varnhagen, Minority Chief 
Policy Advisor and Labor Policy Director. 

Chairman Kline. A quorum being present, the committee will 
come to order. 

Allow me to begin today’s hearing by welcoming Secretary Solis 
to the committee. 

Madam Secretary, we are thrilled to have you back. You are no 
stranger to this committee. We want to be very respectful of your 
time and try to keep it moving along here. Many of us had the 
pleasure and honor of serving with you when you were our col- 
league. We are glad to see you back here today as the Secretary. 

( 1 ) 
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The Department of Labor is an agency whose size and mission 
have expanded dramatically in recent years. Today it administers 
more than 180 Federal laws, affecting 10 million employers and 
125 million workers. The Department’s policies are present in vir- 
tually every American workplace, and it has a duty to ensure those 
policies represent the best interests of both workers and employers. 

Many of the challenges the country faced 1 year ago are still at 
the forefront of our economic concerns today. Getting the economy 
moving and the American people back to work remain pressing na- 
tional priorities. Clearly, we have a lot of work to do. 

Nearly 14 million workers are unemployed. The administration 
had promised that the $814 billion stimulus bill would keep unem- 
ployment below 8 percent. The Department of Labor received al- 
most $5 billion in the so-called stimulus funds; yet, for 21 consecu- 
tive months, the national unemployment rate has been at or above 
9 percent. Nearly a million individuals have become so discouraged 
with their search for work they have abandoned the workforce en- 
tirely — a number that has shown little improvement since the Sec- 
retary was last before this committee. 

Two years of pouring taxpayer money into the economy has pro- 
duced these results. Madam Secretary, we believe this is unaccept- 
able. 

Recently, President Obama issued an Executive order that re- 
quires a comprehensive review of the rules and regulations on the 
books and their consequences for economic growth. It comes not a 
moment too soon. We are willing and eager partners in that effort. 
Promoting job creation and American competitiveness will be a 
leading priority for this committee. I believe that is what the Amer- 
ican people sent us here to do. 

As we look for ways to encourage investment and hiring, we are 
mindful that our workplaces require certainty. Workers and their 
employers need simple and fair rules of the road that promote 
health, safety, and accountability. They do not need a bureaucracy 
that continues to grow in size and complexity and that stifles the 
freedom and innovation our economy desperately needs to grow 
and prosper. 

That is why your presence here today. Madam Secretary, is ex- 
tremely important. Over the last 2 years, we have seen the admin- 
istration adopt a number of workforce policies that I believe threat- 
en job creation and economic opportunity. Initiatives such as 
project labor agreements and “high road” contracting are clearly 
designed to favor big labor at the expense of small businesses. 

The President recently wrote in the Wall Street Journal that, 
quote, “Small firms drive growth and create most jobs in this coun- 
try. We need to make sure nothing stands in their way,” close 
quote. Yet the administration continues to pursue policies that dis- 
advantage small businesses and their ability to create new jobs. 

The administration has also rolled back commonsense disclosure 
requirements that allow workers to understand how their union 
dues are being spent, denied workers access to high-quality invest- 
ment advice regarding their 401(k) plans, and adopted an approach 
to workplace safety that focuses on punishing employers rather 
than promoting prevention. 
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I question how these changes improve the competitiveness of our 
workforce. These policies are not new policies, and neither are our 
concerns. I raise them again in light of President’s recent Executive 
order and with the hope the Department will take a second look 
at these and similar policies that hinder economic growth. 

As I noted earlier, this committee intends to he a partner in the 
effort to find and remove roadblocks to job creation, and I can as- 
sure you we will do our part. 

I am also interested to hear in more detail your Department’s 
budget priorities for the next fiscal year. I can assure you a num- 
ber of my colleagues have questions, as well. You are aware, as we 
all are, of the fiscal crisis we face as a nation. Every dollar spent 
at the Federal level must be accounted for and justified before it 
is spent. I look forward to learning more about the way in which 
you intend to spend taxpayer resources in the months ahead. 

We have a lot of ground to cover in just a few short hours. 
Madam Secretary, and so I will turn now to my colleague, George 
Miller, the senior Democratic member of the committee, for his 
opening remarks. 

[The statement of Chairman Kline follows:] 

Prepared Statement of Hon. John Kline, Chairman, 

Committee on Education and the Workforce 

Allow me to begin today’s hearing by welcoming Secretary Solis to the committee. 
The secretary isn’t a stranger to Congress or this Committee. I appreciate the time 
you have taken to be with us today and look forward to your testimony. 

The Department of Labor is an agency whose size and mission have expanded 
dramatically in recent years. Today, it administers more than 180 federal laws af- 
fecting 10 million employers and 125 million workers. The department’s policies are 
present in virtually every American workplace, and it has a duty to ensure those 
policies represent the best interests of both workers and employers. 

Many of the challenges the country faced one year ago are still at the forefront 
of our economic concerns today. Getting the economy moving and the American peo- 
ple back to work remain pressing national priorities. Clearly, we have a lot of work 
to do. 

Today nearly 14 million workers are unemployed. The administration promised 
that an $814 billion stimulus bill would keep unemployment below 8 percent. The 
Department of Labor received almost $5 billion in these so-called stimulus funds. 
Yet for 21 consecutive months the national unemployment rate has been at or above 
9 percent. Nearly one million individuals have become so discouraged with their 
search for work, they have abandoned the workforce entirely — a number that has 
shown little improvement since the secretary was last before this committee. Two 
years of pouring teixpayer money into the economy has produced these results. 
Madam Secretary, this is unacceptable. 

Recently, President Obama issued an executive order that requires a comprehen- 
sive review of the rules and regulations on the books and their consequences for eco- 
nomic growth. It comes not a moment too soon. We are willing and eager partners 
in that effort. Promoting job creation and American competitiveness will be a lead- 
ing priority for this committee. I believe that is what the American people sent us 
here to do. 

As we look for ways to encourage investment and hiring, we are mindful that our 
workplaces require certainty. Workers and their employers need simple and fair 
rules of the road that promote health, safety, and accountability; they do not need 
a bureaucracy that continues to grow in size and complexity and stifles the freedom 
and innovation our economy desperately needs to grow and prosper. 

That is why your presence here today. Madam Secretary, is extremely important. 
Over the last two years we have seen the administration adopt a number of work- 
force policies that threaten job creation and economic opportunity. 

Initiatives such as project labor agreements and high road contracting are clearly 
designed to favor Big Labor at the expense of small businesses. The president re- 
cently wrote in the Wall Street Journal that “Small firms drive growth and create 
most new jobs in this country. We need to make sure nothing stands in their way.” 
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Yet the administration continues to pursue policies that disadvantage small busi- 
nesses and their ability to create new jobs. 

The administration has also rolled back commonsense disclosure requirements 
that allow workers to understand how their union dues are being spent; denied 
workers’ access to high-quality investment advice regarding their 401(k) plans; and 
adopted an approach to workplace safety that focuses on punishing employers rath- 
er than promoting prevention. I question how these changes improve the competi- 
tiveness of our workforce. 

These policies are not new policies and neither are our concerns. I raise them 
again in light of the president’s recent executive order and with the hope the depart- 
ment will take a second look at these and similar policies that hinder economic 
growth. As I noted earlier, this committee intends to be a partner in the effort to 
find and remove roadblocks to job creation, and I can assure you, we will do our 
part. 

I am also interested to hear in more detail your department’s budget priorities 
for the next fiscal year. I can assure you a number of my colleagues have questions 
as well. You are aware, as we all are, of the fiscal crisis we face as a nation. Every 
dollar spent at the federal level must be accounted for and justified before it is 
spent. I look forward to learning more about the way in which you intend to spend 
taxpayer resources in the months ahead. 

We have a lot of ground to cover in just a few short hours. Madam Secretary. And 
so I will now turn to my colleague George Miller, the senior Democratic member 
of the committee, for his opening remarks. 


Mr. Miller. Thank you, Mr. Chairman. And thank you for hold- 
ing this hearing. 

And we welcome the Secretary back to the committee and to the 
Congress. Secretary Solis appeared a year ago to discuss the 
strengthening of the economy and improving the lives of American 
workers. We agreed that our most important priority was to get 
America back to work, jobs that pay fair wages, jobs that are safe. 

Madam Secretary, you have made great progress in this area. In 
particular, I applaud your efforts to make sure that our Nation’s 
workforce is more responsive to the local economic conditions so 
that workers can be trained and find new jobs. 

And when Americans go to work, they should be paid fairly and 
according to the law. On this front, the Department has played a 
critical role in securing over $300 million in unpaid wages to work- 
ers. When you came to this office, the Department of Labor was 
lying to those workers. They were telling them that those busi- 
nesses went out of business, that those businesses had moved, that 
those businesses had gone bankrupt. All of those were lies, and 
those workers didn’t get the money for the hours that they worked. 
This is a big change, and thank you so much for securing the fair- 
ness in the workplace for those workers. 

I am very pleased that the Department has moved quickly to re- 
spond to the Upper Big Branch mine explosion and other workplace 
tragedies. Workers are safer on the job, and unscrupulous employ- 
ers are held more accountable for putting their employees in dan- 
ger. 

However, all of this progress is now threatened. The House is 
now debating the Republican spending bill that will reverse this 
course. Too many Americans are still struggling with the fallout of 
the worst financial crisis in more than a half a century. That is 
why job creation and repairing our economy must remain at the 
top of the agenda. 

Central to this mission are millions of American workers and 
local businesses that utilize the Workforce Investment Act employ- 
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ment and training services each year. Unfortunately, the Repub- 
lican spending bill eliminates these vital services all across the 
country. 

In fact, starting in April, if these cuts pass, every one of the 
3,000 One-Stop centers will be closed. It will be closed to employ- 
ers, it will be closed to the community colleges, it will be closed to 
workers, it will be closed to their families. Millions of Americans 
looking for training and looking jobs, inquiring about the benefits, 
will be locked out of those centers, will be locked out of that oppor- 
tunity. This at a time when fewer Americans are being recalled to 
the job they had before than in any other recession in this coun- 
try’s history. 

These workers, their families need the training opportunities, the 
retraining opportunities, so that they can be employed in their local 
community. Local workforce boards made up of businesses, commu- 
nity colleges, and other leaders will be unable to respond to the 
local employment conditions. In light of the chairman’s previous 
statements in support of this important program, I hope he would 
agree that totally eviscerating WIA is shortsighted and unwise. 

Finally, when Americans go to work, their jobs should be safe. 
Unfortunately, the Republican spending bill would slash worker 
health and safety. 

Last April, 29 coal miners never returned to their families from 
their shift deep in the West Virginia mountain. In the wake of this 
tragedy, this committee learned the lengths that some mine own- 
ers, like Massey Energy, would go to to avoid improving chronic 
safety problems, including criminal behavior by them and their em- 
ployees. 

Once we learned the extent of this gaming of the system, we en- 
sured that the Department of Labor had sufficient resources to stop 
them. The spending plan on the floor today would once again allow 
mine owners to game the system, to create a backlog, and to avoid 
the responsibilities of the law to keep their workers safe, putting 
those lives at risk. 

This tragedy and other workplace disasters are a reminder that 
the action or inaction of Congress or the regulatory agencies can 
directly affect the lives and the health of our citizens. That is why 
the Republican plan to slash the Occupational Health and Safety 
Administration is so chilling. 

Madam Secretary, under the Republican plan, OSHA will have 
very few options when making significant cuts to worker health 
and safety. There would be thousands of fewer workplace hazard 
inspections. OSHA would be cut to 1974 staffing levels. 1974 — a 
great year, the year I entered Congress — we would go back to those 
staffing levels, although there are almost 65 percent more workers 
in this country than there were then. 

There will not be enough investigators to conduct the fatality and 
accident investigations needed. And the funding of OSHA’s Web 
site would be zeroed out. A Web site that provides employers the 
access to guidances, to compliances, to enforcement and informa- 
tion that they rely on every day — every day — would go dark. 

Workers are not cogs in a wheel. They are fathers, mothers, sons, 
and daughters. They deserve basic health and safety protections. 
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We have seen what happens when you rely on self-certification, 
voluntary compliance, and inadequate protections: Upper Big 
Branch mine explosions happen; the Deepwater Horizon, from the 
rogue safety company of British Petroleum; the Texas City explo- 
sion, of British Petroleum; the Imperial Sugar explosions that 
caused these sons, daughters, husbands, wives their lives. 

By statute, the Department of Labor is tasked to, quote, “foster, 
promote, and develop the welfare of wage earners in the United 
States to improve their working conditions and to advance their op- 
portunities for profitable employment.” For too long, that mission 
was forgotten. But you have made progress. Madam Secretary, in 
restoring the mission in the last 2 years. Unfortunately, the Repub- 
lican spending bill will turn this progress on its head. 

No one is in favor of wasteful spending. No one is in favor of spe- 
cial interest loopholes or the outdated government regulations that 
don’t work. None of that is favored by anyone on this committee. 
But instead of identifying real government waste, like subsidies to 
big oil or tax cuts to billionaires, the Republicans have decided that 
all of the spending cuts will fall on middle Americans and their 
families, their time at the workplace and their time seeking in edu- 
cation and training. 

That is not a recipe for success of this economy in the future 
globalized world. Our workers and our safety and our Nation’s eco- 
nomic competitiveness can ill-afford these unwise cuts. 

And I yield back the balance of my time. 

[The statement of Mr. Miller follows:] 

Prepared Statement of Hon. George Miller, Senior Democratic Member, 
Committee on Education and the Workforce 

Good morning. I would like to welcome back our former colleague Secretary of 
Labor Hilda Solis to the committee. 

Secretary Solis appeared a year ago to discuss strengthening the economy and im- 
proving the lives of American workers. We a agreed that our most important pri- 
ority was to get America hack to work. Jobs that pay fair wages. Jobs that are safe. 
Madame Secretary, you have made great progress in these areas. 

In particular, I applaud your efforts to make our nation’s workforce programs 
more responsive to local economic conditions so that workers can be trained and find 
new jobs. 

And, when Americans go to work, they should be paid fairly and according to the 
law. On this front, the department has played a critical role having secured $313 
million in unpaid wages for workers. 

I am also pleased that the department has moved quickly to respond to the Upper 
Big Branch mine explosion and other workplace tragedies. Workers are safer on the 
job and unscrupulous employers are held more accountable for putting their employ- 
ees in danger. 

However, all of this progress is threatened. The House is now debating a Repub- 
lican spending bill that will reverse this course. Too many Americans are still strug- 
gling with the fallout of the worst financial crisis in more than a half a century. 
That’s why job creation and repairing our economy must remain at the top of our 
agenda. 

Central to this mission are the millions of workers and local businesses that uti- 
lize Workforce Investment Act employment and training services each year. Unfor- 
tunately, the Republican spending bill would effectively e eliminate these vital serv- 
ices all across the country. 

In fact, starting in April, if these cuts pass, every one of the 3,000 One-Stop career 
centers will begin to close. Millions of Americans looking for training, looking for 
jobs, or inquiring about benefits would be locked out. Local workforce boards made 
up of businesses, community colleges and others leaders will be unable to respond 
to local employment conditions. 
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In light of the chairman’s previous statements in support for this important pro- 
gram, I hope he would agree that totally eviscerating WIA is short-sighted and un- 
wise. 

Finally, when Americans go to work, their jobs should be safe. Unfortunately, the 
Republican spending bill would slash worker health and safety. 

Last April, 29 coal miners never returned home to their families after their shift 
deep in a West Virginia mountain. 

In the wake of this tragedy, this committee learned of the lengths that some mine 
owners like Massey Energy would go to avoid improving chronic safety problems. 
Once we learned the extent of this gaming of the system, we ensured that the De- 
partment of Labor has sufficient resources to stop them. 

The spending plan on the floor today would once again allow mine owners to game 
the system and put miners’ lives at risk. 

This tragedy and other workplace disasters are a reminder that the action or inac- 
tion of Congress or the regulatory agencies can directly affect the lives and health 
of our citizens. That’s why the Republican plan to slash the Occupational Safety and 
Health Administration is so chilling. 

Madame Secretary, OSHA will have very few options other than making signifi- 
cant cuts to worker health and safety. There would be thousands fewer workplace 
hazard inspections. OSHA would be cut to 1974 staffing levels, even though there 
are 65 percent more private sector workers today as there were in 1974. There will 
not be enough investigators to conduct the fatality and accident investigations need- 
ed. And, funding for OSHA’s website would even be zeroed out. 

Workers are not cogs in the wheel. They are fathers, mothers, sons, and daugh- 
ters. They deserve basic health and safety protections. 

We’ve seen what happens when you rely on self-certification, voluntary compli- 
ance and inadequate protections. Upper Big Branch happens. Deepwater Horizon 
happens. Imperial Sugar happens. 

By statute, the Department of Labor is tasked to “foster, promote, and develop 
the welfare of the wage earners of the United States, to improve their working con- 
ditions, and to advance their opportunities for profitable employment.” For too long, 
that mission was forgotten. 

But you have made progress in restoring that mission in the last two years. Un- 
fortunately, the Republican spending bill will turn this progress on its head. 

No one is in favor of wasteful spending or outdated government regulations that 
don’t work. Instead of identifying real government waste — like subsidies for big oil 
or tax cuts to billionaires — House 

Republicans have decided to cut on the backs of working people and students. 

Our workers’ safety and our nation’s economic competitiveness can ill afford these 
unwise cuts. 

I yield back. 


Chairman Kline. I thank the gentleman. 

I am sorry here. Let me get back on track. 

Pursuant to committee rule 7(c), all Members will be permitted 
to submit written statements to be included in the permanent 
hearing record. And, without objection, the hearing record will re- 
main 14 days to allow questions for the record, statements, and ex- 
traneous material referenced during the hearing to be submitted 
for the official hearing record. 

[The information follows:] 
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U.S. HOUSE OF R£PeSSENTATTV£S 

<■ If I bi I ( 


March 2 1, 2011 


Tlie Honorable Hilda L. Solis 
Secretary of Labor 
United States Department of Labor 
200 Constitution Avenue, Northwest 
Washington, DC 2021 0 


Dear Secretaiw Solis: 

Thank you for testifying at the Committee on Education and the Workforce’s hearing entitled. 
"Policies and Priorities at the Department of Labor,” on February 16, 201 1 . I appreciate your 
participation. 

Enclosed are additional questions submitted by Committee members following the healing. 
Please provide written responses no later tiian Monday, April 4, 2011 for inclusion in the official 
hearing record. Responses should be sent to Joe WTieeler of the Committee staff who may be 
contacted at (202) 225-71 0 1 , 

Tliank you again for your contribution to the work of the Committee. 


Sincerely, 


JOHN KLINE 
Chairman 


Enclosures 
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The Honorable Hilda L. Solis 
March 2 T 2011 
Page 2 

Representative John KHnc (MN-02) 

1 . Following up on a question posed by Representative Roe, please provide the Committee 
with the number of times you and tlie President met one-on-one to discuss labor issues. 
Please include the date, time, duration, and specific policy points you addressed in your 
meeting. 

2. You staled at the heaiing that the Departmenf s FY 2012 budget request reflects a 
decrease of approximately 5 percent. You suggested that DOL is looking for w^ays to 
address deficit spending and specifically cited the budget's proposal to transfer the 
Seniors Community Service Employment Program (SCSEP) to another Federal 
Department. The Department’s overall budget decrease is actually achieved by a transfer 
of an $824 million program and not through a significant effort to decrease the deficit. 
Please clari fy for the record; Tf SCSEP was not counted as part of DOl /s cun-ent funding 
level, would DOL actually receive a net increase if the President' sFY 2012 budget was 
adopted? Can you cite w-hat decreases were made in the l‘’Y 2012 DOL budget request 
that reflect deficit reduction elToris? 

3. During the hearing yon stated that for every $1 of unemployment insurance spent there is 
S2 generated in the free market. Please provide the Committee with more conlexl and 
data supporting this estimate; specifically, who calculated this estimate, what data was 
used to derive this figure, and when w'as the estimate performed? 

4. How i.s the Department ensuring its compliance with Freedom of Information Act 
requirements? Is the Department meeting its deadlines to respond to FOTA requests? 

5. At the hearing you staled that the American Reinvestment and Recovery Act prevented 
the loss of 3 million jobs. WTio calculated tins estimate and when? Has tliis figure ever 
been revised to reflect new' data? What is the ratio of public sector to private sector jobs 
in tliis figure? 

6. On January 18, 201 1, the President signed Executive Order #13563 directing agencies to 
consider the effect of regulations on economic growth, innovation, competitiveness, and 
job creation. Please outline the steps DOL will take to implement this executive order 
and provide the Committee with a list of regulations currently under review. In addition 
to those on the regulatoiy' agenda, what current regulations do you plan to re-consider or 
revise? 

7. There are concerns that, under the Department’s fiduciary proposal, the provision of non- 
personalizcd recommendations and information about the markets could trigger a 
fiduciary duty - for example, w'hen a firm sends out a new'slctter that describes where it 
thinks interest rates arc going or wbclher gold is a good invesimcnl, Do you agree this 
should not be construed to create a fiduciary relationship? 

8. Employee Stock Ownership Plan (HSOP) companies make employees the owners of the 
stock in the companies they work for. and provide one model to improve the productivity 
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and profitability orcompanies. A critical part of the ESOP model involves valuation of 
company stock, which must be done annually or for certain activities, such as 
acquisitions. The proposed rule would impose fiduciary status on those individuals who 
value ESOP stock, which will likely increase costs and reduce the number of people 
providing such services. Why is the Department pursuing this proposal? Has the 
Department conducted an analysis to support the assertion that there is some problem 
regarding the valuations of ESOP companies, many of which are small businesses? 

9. During a recent hearing before the House Budget Committee, CBO Director Douglas 
Elmendorf confirmed that the new- health care law will reduce employment by 0.5 percent 
by 2021. lie stated that this "means that if the reduction in the labor used w'as workers 
working the average number of hours in the economy and earning Lhc average w-age, that 
there would be a reduction of 800.000 workers.” lias DOL conducted a study on the new' 
health care law’s effect on the wwkforce?: Do you disagi-ee with Director Elmcndorfs 
conclusion that the equivalent of 800,000 jobs w ill be lost because of the new' health care 
law? If so. please supply data and information supporting your opinion or conclusion. 

1 0. The Patient Protection and Affordable Care Act contains a massive expansion of the 
Medicaid program in order to reduce the number of uninsured, which places heavy- 
burdens on state budgets. Did the Department consider how states w'i1l respond to lhc 
expansion of the Medicaid program - for example, will some have to raise taxes on their 
citizens? Won't that discourage job creation in those states? 

1 1. GAO has uncovered instances in w-hich the Wage and Hour Division (WHD) has failed to 
address w^orkers’ complaints. What has DOL done to specifically address the issues 
raised by GAO? 

12. Why has WIID not released its Notice of Proposed Rulemaking on pay disclosure? The 
Department’s regulatory agenda stated it was supposed to come out in August 2010. Has 
0MB disapproved your cost benefit analysis? 

1 3 . The Fair Labor Standards Act includes language which identifies w'orkers “employed in 
domestic service,” and the companionship exemption whtbin this section has been 
interpreted by DOL to include home-based caregivers. Is the Department considering 
issuing a proposed rule to address the scope of this c.xcmption? Please provide tire 
Commitiee with information on this proposal, including any consideration of such a 
proposal’s affect on job preservation and job creation, 

14. In 2006, the Department issued an opinion to the Mortgage Bankers Association 
interpreting DOL regulations on loan officer overtime rules, 'fbis opinion stated that 
typical loan of-ficers were exempt from the Fair Labor Standards Act’s requirements 
under the “administrative exemption.” On March 24, 20 1 0, the WHD issued an 
Administrator’s Intciprelation which reversed and withdrew the 2006 opinion letter. 

Why did the Department reverse this opinion? Why did the Department not follow' the 
statutory requirement to provide notice to stakeholders and hold a period for public 
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coinmeni? Considering that this change recgiired an overhaul of employer compensation 
systems, why weren't any of these businesses provided a reasonable time to comply? 
Shouldn’t the Department conduct a study ofthe cost and other implications of such a 
change before proceeding? 

15. The President has previously slated that jobs will be '‘the number one focus” of the 
administration. However, advocating for the "Hraployee Free Choice Act” (EFCA) was 
also a clear priority of the administration. Please provide the approximate number of 
staff hours devoted to promoting and passing FFCA in 2009 and 2010. 

1 6. The Office of Labor-Management Standards (OLMS) reports that in FY 2010. there were 
5,551 delinquent filers of labor organization financial reports and 2,070 chronically 
delinquent filers of labor organization financial reports. For FY 2012, although modest, 
Of.MS's target numbers are 5,25 1 for delinquent filers and 1 ,870 for chronically 
delinquent filers. How is OLMS planning to reduce delinquent filings? 

17. At the hearing you referred to a restructuring at OLMS that wall allow it to do more 
enforcement without additional FTCs. According to DOL’s congressional budget 
justification, it plans to eliminate the intcrhational Compliance Audit Program (TCAP) 
from OLMS's organizational structure and operating plan. ICAP's w-ork previously 
resulted in an average of seven to eight audits per year. Starting in F Y 2010 the goal 
became four, of which OLMS only achieved one. Now that OLMS has eliminated the 
program, what government agency will be auditing international labor organizations? 
Flow ofien can an audit be expected? 

18. At the hearing you staled that DOLT decision To withdraw final rules on labor- 
management forms was based on the desire to keep filers from having to provide 
duplicative information. Please provide the Committee with examples of duplication that 
were in the Form LM-2, Form I.M-3(), and the T-l . Does the Department apply this 
standard to its other agencies and regulations? 

1 9. This administration has clearly demonstraled it places a higher priority on grants and 
contributions to international labor organizations than it places on enforcement staff for 
union financial integrity programs at OLMS. In FY 2010, funding for the Bureau oi 
International Labor Affairs (ILAB) w'as niore than double that of OLMS. The FY 2012 
request for ILAB grant-making programs alone are almost 80 percent higher thari the 
entire budget for OLMS. DOL’s grant-making and subsidies budget request for Il.AB is 
$73.8 million. Please provide a list of all grants made by ILAB from the beginning of FY 
2010 to today. Please highlight those grants that were competitively bid. If there w'as 
competitive bidding for any of these grants, please provide the number of applications 
that were submitted for each competitioi^. 

20. During your testimony you stated that reauthorizing the Workforce Investment Act 
(WIA), which expired in 2003, is a high priority for the administration. Yet after more 
than two years, DDL has not proposed new legislation to replace the expired law', and 
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your budget request for FY 2012 assumes no legislative changes to WIA. Does DOL 
plan to olTer its own proposal to update WIA this year? 

21. One of the criticisms of the WIA system is that a significant amount of Training and 
Employment Sendees funding remains unspent, and even unobligated, by state and local 
workforce investment boards. Please provide the Committee with tables that show state 
and local unspent and unobligated balances for WTA's Adult, Youth, and Dislocated 
Worker Employment and Training Activities. The tables should include a breakdown by 
state tor each of the individual categories, 

22. How many individuals were enrolled in and received WIA Employment and I'raining's 
core services through the One-Stop Career system during Program Year 2009 and 
currently available data for Program Year .20 10? How many of the individuals w ho 
received core seiwices obtained unsubsidi 2 ed employment? How long, on average, did it 
take for the w'orkers having received core services to be hired by an employer? Wliat was 
the average co.st per participant who received these services? What was the average cost 
per participant who did not complete these programs? 

23. How many individuals w^ere enrolled in and received WIA Employment and Training’s 
intensive sendees through the One-Stop Career system during Program Year 2009 and 
currently available data for Program Year .2010? How many of the individuals who 
received intensive services obtained unsubsidized employment? How long, on average, 
did it take for workers who received intensive services to be hired by an employer? What 
was the average cost per participant who received these services? Whax was the average 
cost per participant? How many w'orkers did not complete these programs? 

24. How- many individuals were enrolled in and received WIA Employment and Training’s 
training services through the One-Stop Career system during Program Year 2009 and 
currently available data for Program Year.201 0? How many of the individuals who 
received training services obtained unsubsidized employment? flow long, on average, 
did it take Ibr the workers having received training services to be hired by an employer? 
How many individuals that received training ser\'ices obtained employment in the field 
relevant to their training? WTal was the average cost per participant W'ho received these 
services? What was the average cost per participant w^ho did not complete these 
programs? 

25. How many One-Stop Career Centers W'cre designated or certified through the competitive 
process outlined in section 121(c)(2)(A) of WLA during Program Year 2009 and currently 
available data for Program Year 2010? IIow many were designated or certified through 
the alternative process included in the law? Please provide the Committee with a chart 
detailing the number of enlities responsible for operating One-Stop Career Centers 
broken down by the following categories’ poslsecondary educational institution; 
employment service agency; private, nonprofit entity; government agency; and other 
entities. 
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26. During the hearing you told the Committee that you asked for a review of all job training 
programs as soon as you took oflice. How did the Department implement your request? 
When did it corapiete its internal evaluation? In what ways does DOL's evaluation agree 
with GAOks report on duplicative job haining serv'ices? In what wuys does it differ? 

How much in potential savings did your internal evaluation identify? In what ways has 
this assessment influenced DOL's budget requests for FY 201 1 and FY 2012? Have you 
directed DOL to coordinate with other Departments and agencies to identify wuys to end 
duplicative programs? 

27. W''hen the President requested and Congress passed 'economic stimulus’ legislation in 
February 2009, he requested funding for "shovel ready projects.” The American 
Reinvestment and Recovery Act (ARRA) included almost half-a-billion dollars in 
funding tor the Cireen Jobs training grants. Prior to receiving this funding, did DOL 
conduct a feasibility study on the number of workers that would be needed in this field? 
If not, has DOL conducted any feasibility studies since February 2009? I low^ many 
individuals have received training under this ARRA-funded program? How many 
individuals liave completed this program with a certificate or accreditation? How' many 
individuals obtained unsiibsidized employment relevant to their training? How long, on 
average, did it lake for the newly trained individuals to be hired? 

28. ARRA dedicated S250 million in funding to Job Corps for "'I’raining for Careers in 
Energy Efficiency and Renewable Energy Industries.” How many students received 
training under this program? How many students ended tlie course with a ccilification or 
accreditation? On average, how' long did this training take? How many students 
obtained unsubsidized employment relevant to their training? How long, on average, did 
it lake for newly trained workers to be hired? 

29. A number of DOL agencies and programs awarded grants for Green .fobs programs. 
Please list all competitions, including dollar figures, for green jobs-relaied grants that 
were not funded through the Green Jobs Innovation Fund, Did these grant competitions 
include requirements that applicants must w'ork. in partnership with a labor organization 
in order to be selected? 

30. The Depaitment's performance targets indicate that for every recipient completing 
employment training from Adult, Youth, Dislocated, W'orker, and Native American 
training programs, only about half arc expected to enter employment within three months 
of completion. W'hat does the Department plan to do to ensure that every worker who 
receives employment services will have a belter than 50-50 likelihood of reentering the 
job market? 

31. Tire cost per participant in the National Farmworker Jobs Program is more than half of 
what the average trainee cams in half-a-yeiir of employment. What plans have you made 
to improve the outcomes for those vvho receive services under this program? 
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32. During the hearing you stated your opinion that Project Labor Agreements (PT.As) 
actually help to bring down the cost of projects. Please provide the Committee with 
statistical evidence supporting this belief. How were PT.As implemented with the New 
Hampshire Job Corps Center? Please provide the Committee with a list of other DOL- 
rclatcd projects for which PLAs are part of the contract. 

From Representative Todd Rokita (IN“04) 

1 ) Employee Stock Ownersliip Plan (ESOP) companies must have annual valuations of their 
stock. Additional valuations associated with acquisitions and other business activity may 
need to be performed. It has been brought to my attention by constituents that a 
regulation proposed by the Department ofLaborwili redeline valuators of tliese 
companies' ESOPs as ERISA fiduciaries.: (IJ.S. Department of Labor, Employee 
Benefits Security Administration. Definition of the Term fiduciary. Federal Register, 
October 22, 2010, page 65263,). It is my understanding that the proposed regulation will 
have an effect on many other activities in the financial sector, as well. This regulation 
will increase the cost of operating and establishing an ESOP by forcing valuators to 
obtain special HRISA fiduciary insurance, and in fact, many competent valuators may 
drop ESOP valuation work altogether, leaving less competition for ESOP companies to 
review before hiring a valuator. 

I have been contacted by constituents in my area about this proposal that reverse.s the 
position of four Republican and two Democratic Administrations. You have received 
protests tfoin tlie American Insliluie of CPAs, the American Council of Engineering 
Companies, the Food Marketing Institute,' the Chamber of Commerce, and nearly all the 
employer groups. 

.A common complaint is your Department provides no data to support the claim that 
ESOP valuations are wong. This proposal does not appear to address a documented 
problem and it will increase costs, discourage ESOP fonnation, and cause needless 
gridlock and confusion between ESOP trustees and the valuators. Please provide me with 
the data you used to document the need for regulatory action in this area and explain why 
this particular approach is the least burdensome means of achieving your objectives. 

From Representative Lou Barletta (PA-11) 

1) On January 20, 2011, the Department announced the availability of $500 million for 
Trade Adjustment As.sistance (TAA) Commimit>' College and Career Training Grants. I 
understand these grants will provide colleges with funds to expand and improve programs 
for workers who have lost their jobs, but I am also concerned about the large number of 
young workers who arc unsuccessfully trjhng to find meaningful employment. My 
district has an imeraployment rate of 9.8 percent, the highest in Pennsylvania, and many 
of these workers arc recent high school graduates. Since my ultimate goal is to ensure 
that all citizens in my district will have greater access to lucrative careers, I would like to 
know what your department is doing to ensure recent high school graduates have 
increased choice and access to higher education. 


Questions Submitted by Hon. Carolyn McCarthy, a Representative in 
Congress From the State of New York 

1. I think the Department of Labor has done a great job on a variety of fronts, 
and I commend you for your commitment to American workers. 

Today’s worker is much different than the worker of past. There are different 
workplace demographics and different expectations for both employers and employ- 
ees. There are surveys out there that conclude that women are now nearly 50% of 
the U.S. workforce, yet still barriers exist for them. One of the issues I have been 
most active on is breastfeeding, and what concerns me is the lack of federal atten- 
tion to the issue. 

Last Congress, I introduced a bill, the Exemplary Breastfeeding Support Act 
which would have helped to implement programs in support of breastfeeding. I was 
pleased that the healthcare reform law includes language requiring employers to 
provide reasonable break times and private space for nursing mothers on the job. 
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Can you tell us a little bit about the implementation of this provision and its im- 
portance to fostering a fair and equal workplace? 

2. I wanted to reiterate the concern my colleague Rep. Biggert had brought to 
your attention regarding your Department’s proposed rule expanding the definition 
of a fiduciary. As you mentioned, ERISA law has not been looked at in more than 
30 years, and I do not deny that the Department of Labor should look into the law 
and its merits. However, as a member who both sits on this Committee as well as 
Financial Services, I implore you to work with your counterparts at the SEC and 
CFTC who have made proposals in this realm as result of the passage of Dodd- 
Frank last Congress. I firmly believe that ambiguity in this sector and a lack of dia- 
logue will ultimately hurt consumers, so please keep me briefed as to your conversa- 
tions with your counterparts, and I look forward to working with you on the issue. 


Chairman Kline. It is now my pleasure to introduce our distin- 
guished witness, who really needs no introduction. 

Secretary Solis was confirmed as the Secretary of Labor on Feb- 
ruary 24th, 2009. 

You were one of the very first in the new administration. 

Prior to her confirmation. Secretary Solis served as a Member of 
Congress, and we were proud to have her as a colleague. She rep- 
resented the 32nd District in California from 2001 to 2009. She is 
a graduate of California State Polytechnic University and got her 
master of public administration from the University of Southern 
California. 

Madam Secretary, welcome back. You know the light situation 
here. I will confess to you up front that I am not going to pay much 
attention to the light for your testimony. We want to hear every- 
thing that you have to say. 

I will, though, for the benefit of my colleagues, say that I will be 
paying attention to the lights as we get into our question-and-an- 
swer, and I will probably have to remind you at least once. 

But we are pleased to have you here. And the floor is yours. 
Madam Secretary. 

STATEMENT OF THE HON. HILDA L. SOLIS, SECRETARY, 

U.S. DEPARTMENT OF LABOR 

Secretary SOLIS. Thank you very much. Chairman Kline and 
Ranking Member Miller and members of this committee. I want to 
thank you for inviting me to come testify before you today. And, 
yes, it is a delight to be back here amongst former colleagues and 
to be in this committee room where, when I began my work here 
in the Congress, this was the committee that I served on. And 
much has changed since then. 

But I know that oftentimes we may agree and agree to disagree 
on issues. So I hope that, with that hope in mind, that we will con- 
tinue to work on those issues that the American public wants us 
to focus in on, and that is the economic recovery and providing bet- 
ter opportunities for all of our working families here in America. 

Let’s just remember how deep and devastating the recession was 
when President Obama took office. That was about the time when 
I took over the reins at the Department of Labor. There were more 
than 4.4 million jobs that had already been lost since the start of 
this recession. We saw job losses in almost every sector of our econ- 
omy, but especially in manufacturing, which lost about 1.2 million 
jobs. 
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We are getting our economy back on track with 11 — 11 — straight 
months of private-sector job growth, adding 1.1 million private-sec- 
tor jobs last year alone, in 2010. In addition, we are encouraged by 
the job growth we are seeing in our Survey of Households, includ- 
ing self-employment and hiring by new startup businesses. 

Just this last month, I reported that nearly 600,000 more Ameri- 
cans were employed compared to the previous month, causing the 
unemployment rate to fall from 9.4 percent to 9 percent. But we 
still, as you know, have a long way to go. That is not an acceptable 
rate. 

I know the House will consider a fiscal year 2011 continuing res- 
olution this week. We look forward to working with Congress to cut 
spending and to cut the deficit. But to win the future, we cannot 
cut in a way that will undermine our ability to out-educate, out- 
innovate, and out-build our economic competitors. And many of the 
proposed cuts would do just that. 

The budget of the President, announced on Monday, is a respon- 
sible plan that shows how we can live within our means, just like 
a household, and invest in the future. It makes tough choices to cut 
spending and to cut the deficit, and puts us back on a path to fiscal 
sustainability. 

At the Department of Labor, we are working to get Americans 
back to work by providing job seekers the skills necessary to land 
the good-paying jobs for the future, especially in those high-growth 
sectors like health care, IT, and clean energy. 

The health-care sector alone has added an average of about 
22,000 jobs per month over the last year. And the Bureau of Labor 
Statistics projects that health-care jobs will experience the largest 
job growth of any industry over the next decade. 

Even in the manufacturing sector, as you can tell, that is also 
coming back. And all you have to do is point to the automobile in- 
dustry. Just last month, our economy added 49,000 manufacturing 
jobs, with 20,000 of those jobs exclusively in the automobile indus- 
try. 

I have seen this revitalization myself. In fact, last week, I visited 
the GM Hamtramck plant in Detroit that makes the Chevy Volt, 
and the Chrysler-Jeep assembly plant in Toledo, Ohio. I spoke to 
several autoworkers and management who take great pride in as- 
sembling this innovative, fuel-efficient vehicle. I saw amazing re- 
sults of the administration’s investment in the automobile industry. 

DOL’s investments are making a difference in workers’ lives to 
train them for the 21st century. In Florida, we invested in training 
a construction worker who needed renewable energy skills to be 
competitive. With the DOL-funded program, he now has an indus- 
try-recognized solar photovoltaic degree and better jobs opportuni- 
ties. 

In Minnesota, we linked Jay Booker, a Job Corps student who 
earned a technology skills degree at Humphrey Job Corps Center, 
with a job at the Minneapolis-St. Paul airport, where he has now 
a bright future in the transportation industry. I believe Jay was 
able to come here to visit us today and is here at our hearing, 
right? 

Do you want to be recognized? 

I believe he is your constituent. Chairman Kline. [Applause.] 
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Secretary SoLis. In addition, as you can tell from the white jack- 
ets in hack of me, there are also a number of students from our 
local Joh Corps, the Woodland Job Corps Center, who are visiting 
us today. 

On-the-job training programs actually let workers earn while 
they learn. You can imagine a more direct link between training 
and job that is a model that we know works. 

Our National Emergency Grant, something that I believe some 
of the Members here know of, provide a rapid response to your con- 
stituents in a large-scale manner, especially when there is job loss, 
a big plant closure or mass layoff, or even a natural disaster. 

In Fremont, California, our $19 million went in a NEG to the 
NUMMI plant through the National Emergency Grant program, 
which helped to provide assistance to over 4,000 autoworkers. They 
were provided with training and re-employment services that they 
desperately needed to look into new careers. 

Our Trade Adjustment Assistance program provides similar help 
for trade-impacted workers. It is vital that Congress take action to 
extend the TAA extension, which helped thousands — tens of thou- 
sands of workers. When I was in Michigan and Ohio just last week, 
I heard firsthand what an essential lifeline the TAA program is. 

Our job-training programs are essential to winning the future for 
our country. We must have a workforce that is trained to meet the 
needs for employers. That is why reauthorizing the Workforce In- 
vestment Act, know as WIA, is such a high priority. We know that 
the current system isn’t perfect, but it serves many different popu- 
lations with good, targeted programs. Reauthorization will present, 
I believe, an opportunity to promote innovation, build on strengths, 
and address challenges. 

At DOL, we not only train workers to get new and better jobs, 
but we protect them once they are on that job. We ensure that 
workers are paid wages and overtime that they earned. During the 
past 2 years. Wage and Hour recouped nearly $400 million in back 
wages in over 52,000 cases that impacted nearly 400,000 workers. 

This is not just good for workers, but it is also good for business. 
In this difficult economy, no employer can afford to compete 
against a company that cuts corners or breaks the law. 

For example, all poultry processors are supposed to pay workers 
for the time spent putting on and taking off their protective gear. 
We learned, however, that the biggest companies in the industry, 
like Pilgrim’s Pride and Tyson Foods, were not living up to their 
responsibility. It is not fair to ask a small poultry processor to do 
what the big guys wouldn’t do. That is why I am proud that the 
Wage and Hour division’s successful settlement of cases came to a 
conclusion with Pilgrim’s Pride and Tyson. 

We all agree that every job in America should be a safe job. We 
are partnering with employers to provide compliance assistance 
and to ensure that they have the tools and incentives necessary to 
make good health and safety decisions. 

In 2010, more than 26,000 small- and medium-sized businesses 
that employed more than 1.5 million workers received assistance 
from OSHA’s On-Site Consultation Program free of charge. We are 
also enhancing our dialogue with small business about the impact 
of OSHA regulations. And we are continuing our dialogue with all 
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businesses. That is why my fiscal year 2012 budget funds OSHA’s 
Voluntary Protection Program to continue that program’s impor- 
tant mission. 

While we work with the business community to keep workplaces 
safe and minimize the regulatory burden, we will continue to ag- 
gressively enforce our safety and health laws against those employ- 
ers who refuse to play by the rules and put workers at risk. 

One dangerous industry where we have focused our resources 
happens to be in the construction industry. We had more fatalities 
in that industry than any other in the private sector in 2009. Last 
year, we held an OSHA National Action Summit conference in 
Houston to discuss what more we can do to prevent vulnerable 
workers and especially construction workers from fatalities. 

But too many employers in the construction industry still don’t 
get it, like C.A. Franc Construction Company in Washington, Penn- 
sylvania. This roofing contractor refused to take steps to protect its 
workers from falls. In 2010, Carl Beck, a 29-year-old employee with 
two children, fell to his death when his employer denied him the 
safety equipment he desperately needed. 

OSHA cited these egregious violations, which will deter other 
similar violations and level the playing field. Other roofing contrac- 
tors who provide fall protection for their workers shouldn’t have to 
compete against unscrupulous employers who don’t play by the 
rules. 

This past year, at the Mine Safety and Health Administration, 
known as MSHA, we have done some extraordinary things there. 
And I am immensely proud of what they have been able to respond 
to. MSHA is using every tool at its disposal to reform the behavior 
of repeat violators. 

Since April, MSHA has conducted more than 200 impact inspec- 
tions across the country. These impact inspections, which began in 
force last April following the explosion at the Upper Big Branch 
mine in West Virginia, involves mines that merit increased agency 
attention and enforcement due to their poor compliance with our 
vital mine safety and health laws. 

MSHA also, for the first time in its history, sought a Federal 
court injunction to protect miners. The law makes it very difficult 
to get an injunction, but we thought this extraordinary remedy was 
necessary to protect miners from the egregious conditions at the 
Freedom Energy Mine located in Kentucky. 

MSHA is also upgrading its regulations strategically to imple- 
ment what we have already learned from the Upper Big Branch 
disaster. MSHA issued an emergency standard on rock dusting and 
proposed revamping the pattern-of-violation standards. 

MSHA will continue these efforts, but we need to do more to re- 
form the behavior of the worst of the worst in the mining industry. 
We don’t need to wait for the report from the Upper Big Branch 
investigation to know that we need new mine-safety legislation as 
soon as possible. In fact, long before the report on the Sago dis- 
aster, President Bush signed the MINER Act into law. And I hope 
we can work together on a new mine-safety legislation. 

And in order to fulfill our mission at DOL, it is critical that we 
have a strong working relationship with the business community. 
The business community creates the jobs, not DOL, not the Federal 
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Government. We need to strengthen our economy, and we have to 
know that we can provide workers with the skills that they need 
for these new jobs. 

Just last week, I had a few meetings with business leaders that 
illustrate our effort to work with the business community. I met 
with Jim McNerney, the CEO of Boeing. We have a strong partner- 
ship with him, and discussed ways to improve our training pro- 
grams to better serve their needs, including having company per- 
sonnel help create curriculum for training programs and teach 
some of those courses. I also met with 25 members of the American 
Sustainable Business Council, and they agreed to work with us, 
with our One-Stop system, in their hiring efforts. 

In addition, our veterans employment administration has forged 
relationships with the National Chamber of Commerce, as well as 
small regional chambers. We are working with them to, quote/un- 
quote, “hire a vet.” It is an initiative to help our veterans and 
transitioning service members to find good jobs. 

These are but a few of many examples that we are working on 
cooperatively with the business community. 

We at the Department of Labor do our best every day to create 
economic opportunities for employers and working families. And I 
hope I have shown you that we are making a difference in the lives 
of many of your constituents and workers throughout this country. 
I look forward to working with you to ensure that we have good 
jobs and safe jobs for everyone. 

Thank you. 

[The statement of Secretary Solis follows:] 

Prepared Statement of Hon. Hilda L. Solis, Seeretary, 

U.S. Department of Labor 

Chairman Kline, Ranking Member Miller, and Members of the Committee, thank 
you for inviting me to testify. It is wonderful to be back among my friends and 
former colleagues. I am also so glad to have the opportunity to speak with the many 
new members of the Committee. We have a lot in common. I too once was a fresh- 
man member of Congress on this Committee. I sat where you now sit so I can 
empathize with the need to quickly get up to speed on the vast jurisdiction of this 
Committee — including the many programs and services that the Department of 
Labor provides for your constituents. I look forward to all of the hard and good work 
we will do together to help working families across America. 

I hope you know that my offer to work with you is genuine. Since I came before 
this Committee last year, much has changed here in Washington and in the nation. 
What has not changed is the desire the American people have for us to work to- 
gether to address the many challenges facing our nation’s working families. Un- 
doubtedly, we will not agree on every issue. But 1 hope we can agree on many and 
that we can also agree on the end goal — to continue to help bring our country out 
of the recession with a stronger economy and better opportunities for all working 
Americans. Only if we make a commitment to this shared goal and pool our energies 
towards achieving it do we have any hope of success, because the challenges that 
remain for American workers are still formidable. 

I am happy to report that we have already taken some important, and big, first 
steps towards addressing these challenges, including returning many Americans to 
the workforce. 

But we cannot build a solid foundation for the future while ignoring the millions 
of Americans who are still out of work. We have to start where we are. 

Our economy has clearly made significant progress toward recovery over the last 
year. Let us remember just how deep and devastating the recession was when Presi- 
dent Obama took office. By January end of 2009, 4.4 million jobs had been lost since 
the start of the recession in December 2007. We saw job losses in almost every sec- 
tor of the economy, but especially in the manufacturing sector, which lost 1.2 million 
jobs between the beginning of the recession and the time President Obama took of- 
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fice. Last February when I testified, the best I could say about the jobs picture was 
that the rate of job loss slowed. 

Today, we have much progress to share. In January, the economy added 50,000 
private sector jobs. We have now had 11 straight months of private sector job 
growth, adding 1.1 million private sector jobs in 2010. In addition to the jobs we 
are seeing added in our survey of businesses about their payroll, our survey of 
households is showing even more encouraging news. Last month nearly 600,000 
more Americans were employed compared to the previous month causing the unem- 
ployment rate to fall from 9.4% to 9.0%. While we still have a long ways to go, 
Americans are showing perseverance and are finding jobs and creating new jobs 
through self-employment and entrepreneurship. 

We still need to see more job creation in order to continue to bring down the un- 
employment rate and to address the problem of the long-term unemployed. More 
than 6 million Americans have been jobless and looking for work for over six 
months. Special challenges arise for people who have been out of work for so long. 
The Administration is working aggressively to continue to grow the economy, accel- 
erate job creation, and address the special needs of the long-term unemployed. My 
role is to ensure that workers have the tools they need to succeed and feed our 
building economic recovery. 

You have asked me here today to discuss my priorities for the Department of 
Labor in the coming year. In his State of the Union address. President Obama spoke 
of the need to maintain America’s leadership in a rapidly changing world so that 
our economy is competitive — growing and working for all Americans. To do so, he 
is putting forward a plan to help the United States win the future by out-inno- 
vating, out-educating, and out-building our global competition. At the Department 
of Labor, we are working hard to prepare America’s workforce to meet this chal- 
lenge. My goal is to help foster an economy in which good jobs are available for ev- 
eryone and American workers are prepared with the skills necessary to be produc- 
tive in these jobs throughout their lifetime. This means jobs that can support a fam- 
ily. Jobs that are sustainable. Jobs that are safe and secure. Jobs that can lift up 
the middle class. In short, my highest priority is to get Americans back to work in 
good jobs. And we must make these investments while also making difficult choices 
that will put our nation on a sustainable fiscal path. 

The best way to describe my priorities for achieving this goal is to look at the De- 
partment’s accomplishments from the past year. We have made a great start and 
I plan to continue our good work. 

Preparing Workers for 21st Century Jobs 

We know that the skills needed to succeed in today’s economy are different than 
they were in the early 80s, or even the mid-90s. Going forward, we must continue 
to increase the skills of workers at every level. The roots of this recession are deep 
and complex. The nation and the world that is emerging from the recession are dif- 
ferent from the nation and the world that entered it. The key to American competi- 
tiveness lies in its workforce being poised to fully participate in the 21st Century 
economy. That is why this Administration is committed to advancing the skills and 
education of all workers, and connecting them with potential employers. If we want 
to get as many people as possible into productive careers that can carry them 
through their working lives, and to ensure that America has the labor force we need 
to be competitive in a global economy, we have got to increase the skill level of our 
workforce and link job training programs directly with good job opportunities. 

As you all probably know, I am a big believer in the promise of the health care 
and clean energy sectors of the economy. These, and other high growth sectors, will 
provide the jobs of the future. I am proud of the investment that the Department 
has made in training workers across the country for these 21st Century jobs. In the 
health care sector, our nation needs more registered nurses, nursing aides, home 
health aides and medical assistants to care for our families. The Bureau of Labor 
Statistics (BLS) projects that health care jobs will experience the largest job growth 
of any industry over the next decade. 

In his State of the Union address, the President called for 80 percent of America’s 
electricity to come from clean sources by 2035, including wind, solar, nuclear, clean 
coal and natural gas. He is also putting forward measures to ensure that the U.S. 
is the first country to put one million advanced technology vehicles on its roads. 
These commitments, coupled with private sector investments, will expand our clean 
energy economy, producing more green jobs. And with BLS’ new definition of “green 
jobs,” the federal government, states and cities, large corporations and small busi- 
nesses can now better target and track their investments in the green economy. Em- 
ployers will need skilled workers to develop, build and maintain the systems that 
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harness our country’s supply of renewable energy and potential for energy efficiency, 
a particular emphasis of DOL’s recent job training efforts. 

The Department’s investments in the clean energy economy have focused on three 
goals: 

1. enabling states to develop needed partnerships and plans to better align their 
workforce and state energy policies leading to employment; 

2. building the capacity of established job training providers to train workers for 
clean energy jobs; and 

3. directly supporting education and training services for a diverse community of 
American workers either seeking entry into or retraining for new and emerging jobs 
in the clean energy economy. 

Workers across the country are now actively participating in health care, clean 
energy and other in-demand job training programs. They are learning skills and re- 
ceiving credentials needed to move up career ladders in a rapidly changing economy. 
Workers are also being connected with employers in these growing industries and 
in-demand occupations in their local communities. We are seeing the impact of De- 
partment of Labor programs in cities and towns all across the country. 

In Detroit, a struggling single parent of two small children completed a DOL- 
funded training program and almost immediately was hired as a contractor for DTE 
Energy, Detroit’s largest utility company. Since securing employment, this worker 
has already been promoted to supervisor and sees an opportunity in higher edu- 
cation to pursue a degree in engineering. And DOL programs are helping incumbent 
workers expand their skills as well. A construction worker in Florida, previously at 
the top of his profession, soon found himself unqualified when solar panel installa- 
tion and renewable energy skills became a requirement. He participated in a DOL- 
funded program and now has an industry recognized Solar Photovoltaic (PV) degree. 

Similar successes are occurring in training for other high growth fields, particu- 
larly health care. In the District of Columbia, a 26 year-old, African American 
woman, residing in a neighborhood where unemployment is 30 percent, received 
DOL-funded training for employment in the health care sector. I am pleased that 
this trainee graduated from the program and is now employed as a home health 
aide. Because of her training and credentials, she was able to become self-sufficient 
and has the skills to advance in her new career in the growing health care sector. 

Our collaboration with the nation’s community colleges is another aspect of our 
focus on preparing workers for the jobs of the future. That is why we are collabo- 
rating with the business community and community colleges on programs to provide 
the relevant training that industries are looking for, and will surely need more of, 
as we pave the way to recovery. As a former trustee on a community college board, 
I know first hand the transformative power these institutions can have in the ca- 
reers and lives of young and older students. Community colleges ensure that indi- 
viduals obtain the credentials they will need for good jobs. Since 2005, the Depart- 
ment has invested over $485 million in over 250 community colleges and related or- 
ganizations through the Community-Based Job Training Grants. By the end of FY 
2010, these grants provided training to over 171,000 individuals, of whom over 
72,000 earned a degree or certificate. And it is just as critical that employers who 
understand the needs and the skills desired in their specific industries are working 
directly with community college faculty to develop relevant curricula and 
coursework that prepare workers to succeed in good, safe jobs. 

On January 20th, we announced the availability of $500 million for the Trade Ad- 
justment Assistance (TAA) Community College and Career Training Grants. These 
competitive grants will provide community colleges and other eligible institutions of 
higher education with funds to expand and improve education and career training 
programs suitable for workers who have lost their jobs or are threatened with job 
loss because of trade with other countries. These training programs must be time- 
ly — training must be completed in two years or less — and the overarching goals of 
these grants are to increase attainment of degrees, certificates, and other industry- 
recognized credentials and better prepare the targeted population, and other bene- 
ficiaries, for high-wage, high-skill employment. The program will also encourage 
community colleges to develop innovative methods, use data, and replicate evidence- 
based practices to improve student outcomes and efficiency. For example, grants will 
support the delivery of online education that can allow students balancing the com- 
peting demands of work and family to acquire new skills at a time, place and pace 
that are convenient for them. We are working with our colleagues at the Depart- 
ment of Education as we prepare to award and administer these grants. 

Developing the skills of our nation’s youth is also critical to ensuring that our 
workforce is ready to succeed in the future. After all, today’s youth are tomorrow’s 
workforce. The Department has some great success to build on in the coming year. 
Through our YouthBuild program, we are providing disadvantaged youth with the 
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knowledge and skills required to fully participate in the economy of the 21st Cen- 
tury. As part of the Recovery Act, we awarded 47 of the 62 Green Capacity Building 
job training grants to YouthBuild programs. These grantees were able to purchase 
equipment and provide certifications for their instructors to support energy effi- 
ciency and renewable energy industries. These Green Capacity Building grants have 
enhanced the capacity of these YouthBuild grantees, by allowing them to serve more 
than 2,750 young people through the program. One great example is the ARCH 
Training Program here in D.C., where YouthBuild students assembled solar suit- 
cases that were sent to Haiti and were used to power medical equipment in areas 
with limited, or no electrical power. 

Similarly, our WIA Youth program is building a better future for deserving young 
people and our nation. State and local areas used close to $1.2 billion in Recovery 
Act funds to create robust, high-quality programs that served 414,256 youth, includ- 
ing more than 350,000 served during the summers of 2009 and 2010. These young 
people participated in summer employment opportunities in clean energy, weather- 
ization, solar installation, retrofitting, and health care occupations. These employ- 
ment opportunities allowed young people to gain job experience that will help them 
succeed both in higher education and in the workforce. 

Take, for example, a young woman who was homeless and tr3dng to escape an 
abusive boyfriend. She ended up in a shelter in Boston that put her in touch with 
the Action for Boston Community Development’s (ABCD) Health Career Explo- 
rations Program. The ABCD program included workshops on self esteem and job 
readiness that prepared her to take on the challenge of participating in a home 
health aid certification program and a CPR/First Aid certification program. Her 
drive and determination helped her land a paid summer internship in the Radiation 
Department at the Beth Israel Deaconess Hospital. Once at Beth Israel, she found 
out about the different professional development opportunities available to her. One 
of these programs was the Medical Interpreters Program. Thanks to the discounted 
price available to her as a hospital staff member and the sponsorship from the 
ABCD Youth Explorations program, she was able to take advantage of this program. 
The WIA youth program really changed this young woman’s life by preparing her 
for a career in the growing field of health care. 

Our Job Corps program has a long history of preparing disadvantaged youth for 
a successful transition into the workforce and we should all be proud of the pro- 
gram’s accomplishments. As with all of our job training programs, we are shifting 
Job Corps to focus on 21st Century jobs. For example, this year Job Corps partnered 
with the National Healthcareer Association (NHA) to pilot a training and certifi- 
cation program for an Electronic Health Records Specialist job track. As our country 
shifts to greater use of digital media and paperless recordkeeping, the demand for 
qualified health record specialists is growing rapidly. The NHA partners with over 
1,300 educational institutions through the country to prepare students for national 
health care-related certification exams. Our pilot, which will run through April of 
this year, involves a total of approximately 500 full-time students at nine Job Corps 
centers, including those in many of your home states, such as Virginia, Ohio, New 
York, Florida, Pennsylvania, and Nevada. 

Our Job Corps program does not just help young people in our nation’s cities. We 
are also in rural areas, training students for jobs that make sense in their commu- 
nities. For example, in Representative Noem’s district, we are serving South Dako- 
ta’s youth for employment throughout the state. Twenty-one year-old Nick Andrews 
was looking for real world bricklaying experience, and he found lots of it while re- 
storing the Mount Roosevelt Friendship Tower in South Dakota’s Black Hills region. 
Andrews is a student at the state’s Boxelder Job Corps Civilian Conservation Cen- 
ter. He joined other center students and a stone mason in an 11-week facelift of the 
tower, created to honor President Theodore Roosevelt’s support of conservation. The 
restoration was funded by the Recovery Act in an effort to restore the monument 
for public use by next July, its 90th birthday. “It is nice to give back to the public,” 
he said about his restoration efforts, adding that at Job Corps, “I learned responsi- 
bility and leadership skills.” 

chairman Kline, I hope one day you have the opportunity to meet Jay Booker, 
a Job Corps student in your state of Minnesota, who has turned the technology 
skills he earned in Job Corps into a job at the Minneapolis-St. Paul Airport. Jay 
came to Job Corps with a high school degree and a desire to better his life. At the 
Hubert H. Humphrey Job Corps Center in St. Paul, he received advanced training 
to prepare him for a career in the transportation industry. He is now a productive, 
positive contributor to the economy of your state. 

While the Department is focused on the jobs of the future, we also understand 
that workers who are laid off cannot wait until the future to get a paycheck. We 
are doing everything we can to get workers into jobs quickly. From the first sign 
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of a layoff to starting a new job, the Department is helping your constituents and 
all Americans navigate the world of job search, education and training, resume writ- 
ing, and interviewing, thus reinventing their vision of a better future. Our staff also 
help unemployment insurance claimants with income support needed to help pay 
their rent, put food on their table, and provide the necessities of life for their fami- 
lies. In fact, 23 million unemployed workers received $150 billion in unemployment 
insurance benefits in 2010. We should remember that those workers have an ongo- 
ing responsibility to look for new employment while they are receiving unemploy- 
ment insurance benefits. And, that these benefits help not only those who receive 
them, but help our entire economy. This year we released a study commissioned by 
the Bush Administration that found that every dollar of unemplo 3 mient benefits 
leads to $2 spent in the economy, keeping even more Americans in jobs. 

We are looking at new strategies for shortening the period of unemployment for 
unemployed Americans. DOL hosted a national Reemployment Summit for approxi- 
mately 800 state and local practitioners in December to highlight successful prac- 
tices, tools, and techniques that are connecting unemployed workers to jobs. Looking 
ahead, DOL will be funding state models to build a common front door to the work- 
force system that is supported by integrated registration, common customer records, 
and electronic tools and social networking solutions to finding jobs or job training. 

When large-scale, unexpected economic events have occurred in your states, our 
National Emergency Grants (NEGs) have been there to provide a rapid response to 
the crisis. Significant dislocation events include business closures, mass layoffs, or 
realignment and closure of military installations as a result of the Base Realign- 
ment and Closure (BRAG) initiative. National Emergency Grants help displaced 
workers adapt in a changing economy. As many of you know, these grants tempo- 
rarily expand the service capacity of Workforce Investment Act Dislocated Worker 
training and employment programs at the state and local levels. National Emer- 
gency Grants provide resources to states and local workforce investment boards to 
quickly help laid-off workers get rehired by offering such services as skills assess- 
ments, career counseling, job placement and training to increase occupational skills. 
Grant funds can also provide supportive services to participants, such as transpor- 
tation subsidies, child care and income support in the form of needs-related pay- 
ments. 

I would like to share with the Committee one example from California that best 
illustrates how National Emergency Grants can extend a helping hand to workers 
and communities hit hard by economic disaster. In late 2009, it became clear that 
the New United Motors Manufacturing Inc. (NUMMI) plant and several of its sup- 
pliers were going to go out of business. The closure of the 5 million square foot plant 
in Fremont, California presaged economic devastation for the Fremont community. 
More than 4,300 workers at NUMMI and several of NUMMTs suppliers were at risk 
of unemployment, with nowhere to go, as NUMMI was the only automotive plant 
on the West Coast. 

The Department worked with the California Employment Development Depart- 
ment on a National Emergency Grant to help NUMMI workers get the training and 
employment-related services they so desperately needed. Within two months of the 
NUMMI closure in April of last year, I announced the investment of a $19,042,012 
National Emergency Grant for the training and re-employment of displaced NUMMI 
plant workers and their suppliers’ workers. I made the announcement at the 
NUMMI Re-employment Center, surrounded by those NUMMI workers who would 
benefit from the grant. The NUMMI grant covers an estimated 4,350 workers across 
29 counties. Additional Trade Adjustment Assistance (TAA) funds are available to 
pay the costs of vocational re-training, which typically is the most costly component 
of dislocated worker re-employment assistance. I am happy to report that as of early 
December 2010, over 4,300 of these dislocated workers had been enrolled and are 
being served. In fact, the NUMMI Re-employment Center (NRC) classes are filled 
to capacity, and the NRC is looking for alternative classroom facilities to meet the 
demand. The scope of services to these dislocated workers project-wide includes 
needs assessment, counseling, re-employability plan development, vocational re- 
training, including on-the-job training, and job placement assistance. 

NUMMI workers are embarking on every type of new career at a wide array of 
companies. For example, Ray Morimoto worked at a NUMMI supplier at Injex In- 
dustries as a manufacturing engineer. After being dislocated due to the NUMMI 
plant closure, Ray enrolled at the San Jose NUMMI Career Transition Center 
(NCTC), work2future. Ray expressed frustration and constant worry in the begin- 
ning of his training and job search but kept a consistent, hardworking attitude. Ray 
attended case manager and job developer appointments to seek advice and guidance 
and used the NCTC computer center for joh search. In addition, Ray participated 
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in the Advanced Transportation Technology & Energy, Energy Efficiency Manage- 
ment Program at West Valley College to enhance his marketability. 

Ray called NCTC to tell the staff that he had applied for a joh posting from 
work2future for Chromasun, a solar thermal start-up company, had a successful job 
interview, and received a job offer for a Lead Manufacturing/Quality Engineer posi- 
tion including benefits and a salary of $80,000 per year. Shortly after Ray was 
hired, he assisted Chromasun with the recruitment and hiring of other highly quali- 
fied NUMMI colleagues. 

The NUMMI workers are finding good jobs. While they made on average $30.97 
per hour last April when NUMMMI closed, in their new jobs they are making an 
average of $26.35. That is approximately 85% of their former wage, which is excel- 
lent, considering current economic conditions and competitiveness for employment 
in the Northern California area. We have National Emergency Grant successes like 
NUMMI in many of your states. 

Our NASA-related National Emergency Grant is another example of the Depart- 
ment’s commitment to getting involved early and in a comprehensive manner when 
workers lose their jobs and their families and communities are in need. I am sure 
that we all read with interest in the newspaper when NASA announced that it was 
retiring the Space Shuttle. The National Emergency Grant program played a key 
role in easing the transition of the affected aerospace workers in the Central Florida 
area. The Brevard Workforce Development Board was awarded a $15 million Na- 
tional Emergency Grant in June 2010 to help aerospace workers affected by the 
phasing out of the Space Shuttle and Constellation programs to transition into other 
occupations. The grant allows Brevard Workforce and its partners to continue the 
work they are already doing to help aerospace workers transition into new employ- 
ment when the Shuttle and Constellation programs end. To date, $7.8 million of the 
$15 million NEG has been released to the Brevard Workforce Development Board. 

The National Emergency Grant focuses its training dollars largely on creating on- 
the-job training (OJT) opportunities with area businesses from Brevard and counties 
from the surrounding Central Florida Region. The grant also provides occupational 
classroom training opportunities. These training opportunities are geared toward 
eventual long-term emplojunent for the transitioning aerospace workers, thus aiding 
the region’s aggressive economic development effort to help create and sustain jobs. 
Training is targeted at those industries that show the most promise of providing 
workers with good long-term career prospects in the region: biotechnology, environ- 
mental, biomedical, automotive, electronics, telecommunications, geospatial systems, 
health care, aviation, IT, modeling and simulation and commercial construction. 

The change in NASA’s schedule for ending the Space Shuttle Program has kept 
the NASA workers on the job for a while longer than we had anticipated. That delay 
has given the area workforce agencies extra time to hire and train additional staff 
and reach out to area employers to find where the jobs will be when the Shuttle 
program ends. As of mid-January 2011, Brevard Workforce Development Board se- 
cured 148 OJT slots with an average hourly wage of $31.43. We will continue to 
look for the communities that need this kind of help from the Department in the 
coming year and will provide the same excellent level of service to those commu- 
nities, wherever they are. 

As we did last year, in the coming year we will focus on ways to train workers 
that help meet their long-term needs, while also addressing their immediate needs. 
Many workers simply must find ways to support themselves and their families while 
seeking training and the Department has done much to meet the needs of these 
workers. We are advancing and building on “learn and earn” models — such as on- 
the-job training. Registered Apprenticeship, and transitional jobs — that provide 
earnings while increasing employability, skills, and opportunities for advancement, 
particularly for disadvantaged populations. We also will emphasize accelerating 
learning strategies for low-income and low-skill workers, such as offering basic skills 
and English language proficiency with career or technical skills training. 

The on-the-job training model is one that fits our times. It has tremendous sup- 
port from both business and labor because it delivers much-needed training and a 
paycheck for workers, while helping to defray some of the employer’s costs of pro- 
viding that training. In our OJT programs the employer is reimbursed for a percent- 
age of the wages paid to the worker in training. Participants have a chance to “learn 
and earn,” gaining skills while getting paid. 

For employers, OJT offers the unique opportunity to offset initial training costs 
to fill positions while building the company’s productivity as the participant learns 
the job. An OJT arrangement can be the impetus for an employer to create the job 
opportunity now instead of waiting for higher economic growth. For the long-term 
unemployed, OJT gets them back into the job market earning a paycheck and re- 
freshing their work skills. We have had great success so far. In an economy where 
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employers are reluctant to hire, OJT is unique among WIA services in that it places 
the worker directly with the employer, providing the employer with reimbursement 
for the extra costs of training. And WlA participants who receive OJT typically ex- 
perience a higher rate of job placement than other participants. 

In June of last year, we announced $75 million in Recovery Act funds for OJT 
National Emergency Grants. Those funds went to 41 states, the District of Colum- 
bia, and three federally recognized Native American Tribes. These National Emer- 
gency Grants, or NEGs, are a one-time funding source to support on-the-job training 
for the long-term unemployed, especially in areas disproportionately impacted by 
the recession. For example, in your home state of Oregon, Representative Wu, under 
the $2,119,166 OJT NEG that the state received, a total of 14 OJT projects have 
been established, including some in very rural areas, where the recession has taken 
a significant toll on small businesses. 

During 2010, the Department provided intensive guidance and assistance to our 
grantees to ensure that they would be good stewards of the money awarded to them. 
Our efforts included an OJT toolkit website, which has been met with very favorable 
reviews from our workforce partners, and an all-grantee meeting in August. We 
have also assisted grantees in the planning process so that they design OJT projects 
that will maximize job placement. This enhanced and necessary planning process 
went beyond even the extensive oversight that DOL already conducts for most Na- 
tional Emergency Grants because of the unique nature of the OJT program and the 
public workforce system’s limited recent experience implementing OJT on a broad 
scale. I am looking forward to seeing the fruits of our efforts this year when the 
grantees have fully implemented their programs and the results start coming in. I 
hope you will share with me any stories you hear from your constituents about the 
impact of these grants. 

I would also like to share with you some information about the success of our Reg- 
istered Apprenticeship program, which I know is important to many on the Com- 
mittee. Registered Apprenticeships, like OJT, are “earn while you learn” opportuni- 
ties. In 2010, more than 100,000 workers entered into a Registered Apprenticeship 
program. This equates to over 100,000 individuals entering or returning to work, 
with over 400,000 active apprentices continuing to earn and learn in over 20,000 
apprenticeship programs nationwide. In addition, more than 50,000 program partici- 
pants completed their apprenticeships and received a nationally recognized creden- 
tial that is portable and provides a path to the middle class. Our apprenticeship pro- 
grams are serving all se^ents of the economy. Although many people associate ap- 
prenticeship programs with unions, in fact, only 19% of the federally registered ap- 
prenticeship programs that the Department oversees are joint labor-management 
programs. Finally, I am especially proud of the fact that the Office of Apprenticeship 
recently recognized Wind Turbine Technician as the first new green occupation to 
be added to the official list of apprenticeship occupations — another example of how 
we are working across the Department to best prepare workers for the 21st Cen- 
tury. 

For a newly unemployed or underemployed worker, navigating the world of job 
searching, education and training opportunities, and federal support programs can 
be daunting. The Employment and Training Administration (ETA) has developed 
virtual tools that make it easier for unemployed workers to get the assistance they 
need to get back to work. For example, we launched an exciting new electronic tool 
on Labor Day called mySkills myFuture which makes it easy for unemployed work- 
ers to determine how their current background and experience qualify them for 
other potential jobs. Users are able to view local job postings and locate training 
and education providers in their area. They are also able to find descriptions, salary 
information and common job tasks associated with the new occupations they are 
considering. Since its launch in September of last year, mySkills myFuture has re- 
ceived more than 398,000 visitors. 

I am also excited about a new career exploration tool called MyNextMove that 
launched on February 3. MyNextMove.gov provides the public with a more user- 
friendly tool that simplifies the information that individuals need in order to make 
informed career decisions. It’s written at a reading level that makes accessible to 
everyone the wealth of existing information on the skill requirements and other 
characteristics of occupations available in the Occupational Information Network 
(O’^NET). 

We have also worked with the White House to upgrade the Worker ReEmploy- 
ment Portal to provide unemployed workers, including those who have exhausted 
their unemployment benefits, all the information they need in one place. The site 
offers a single source for information on jobs, career training, unemployment bene- 
fits, and assistance with necessary services such as food, health care, and utility 
payments. Since its launch, in December 2010, the site has had more than 67,000 
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visitors. We also are seeking ways to take advantage of on-line learning technology, 
for example virtual platforms, to reach as many workers as possible with training 
programs that increase skills and attainment of industry-recognized credentials. 

I am also extremely proud of the work the Department of Labor is doing to help 
our nation’s Veterans. Our Veterans’ employment and training programs are part 
of a larger effort to provide a smooth transition process for assisting Veterans, 
transitioning Service Members and their spouses as they seek to identify and secure 
productive civilian opportunities. By promoting priority of service for Veterans in 
the One-Stop Career Center system, we ensure that over 1.6 million Veterans re- 
ceive the training and emplo 3 mient assistance they need to obtain good jobs. Our 
homeless programs help nearly 18,000 Veterans in their efforts to reintegrate into 
the workforce. We provide transition assistance to 127,000 Service Members and 
spouses as they move from the military into civilian careers. Our Veterans Employ- 
ment and Training Service is collaborating with the Vocational Rehabilitation and 
Employment Service of the Department of Veterans Affairs to ensure that Veterans 
with disabilities receive the training and employment assistance that will enable 
them to achieve their career goals. The Department is proud to assist our heroes 
who have served our nation well. 

All of the foregoing job training initiatives benefit from the extensive policy anal- 
ysis, research and technical assistance activities performed by the Office of Dis- 
ability Employment Policy — or ODEP as we call it. Job training and job placement 
initiatives, as well as the labor standards enforcement activities that I will highlight 
in a moment, are made more effective because of the knowledge resources that 
ODEP provides on how to enable people with disabilities to have access to — and re- 
ceive the benefits of — these services. 

Assuring a Fair and High Quality Work-Life Environment 

While it is easy to forget in the midst of a recession, merely having a job is not 
always enough. We want these to be good jobs that pay fair wages, keep workers 
safe, and provide basic benefits. The Department’s enforcement agencies, including 
the Wage and Hour Division, help inform workers of their rights and employers of 
their responsibilities. This is not just good for the workers. It is also good for busi- 
nesses. Detecting and remed 3 dng labor violations protects law-abiding firms from 
unfair competition against those who flout the law and cut corners by paying work- 
ers less than they are owed. 

The Department’s Wage and Hour Division has made great strides in assuring 
that workers’ rights on the job are respected and that employers who break the law 
do not have an unfair advantage over the vast majority of employers who play by 
the rules. In the two years under my leadership at the Department, Wage and Hour 
has secured impressive amounts of back wages for workers across the country. 
When an employer in your district violates the Fair Labor Standards Act by not 
pa 3 dng the required minimum wage or overtime, that employer is taking money out 
of the pockets of your constituents. Consider that Wage and Hour was able to re- 
coup over $10 million in back wages for over 16,000 workers in the state of Pennsyl- 
vania since 2009. In Tennessee, Wage and Hour’s work on over 1,400 cases resulted 
in almost 10,000 workers receiving $7.9 million in back wages. Throughout the 
country. Wage and Hour has recouped nearly $400 million in back wages, assessed 
over $18 million in civil monetary penalties in over 52,000 cases and impacted near- 
ly 400,000 workers. 

I do not want to leave the impression that these cases are just about moving num- 
bers between columns in a ledger. The numbers I have cited represent workers who 
have been harmed by employers who violate the law and the difficulties that honest 
employers face trying to compete in industries and geographic areas where Fair 
Labor Standards Act violations are rampant. For example, conditions in the gar- 
ment industry have long pushed contractors to cut corners with respect to wages, 
hours and employment conditions. Wage and Hour and other state and federal en- 
forcement agencies had tried for years to make a difference in this industry, without 
much success. 

Instead of targeting contractors, who are often small businesses. Wage and Hour 
is focusing on manufacturers, often larger employers, by invoking the long-ignored 
“hot goods” provision of the Fair Labor Standards Act. The “hot goods” provision 
prohibits the movement of goods in commerce that have been manufactured in viola- 
tion of the law. Manufacturers and retailers who do business with unscrupulous 
contractors put at risk their ability to make good on promised orders. This pressure 
on the manufacturers and retailers encourages them to create compliance programs 
for their contractors and subcontractors and has the potential to reform the whole 
industry — without the Department having to investigate thousands of businesses. 
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In California, we used this strategy successfully to secure $158,952 for 110 gar- 
ment workers who worked for Angel’s Finishing, Inc. — a contractor of the high-end 
clothing manufacturer, Joe’s Jeans. These garment workers were working extremely 
long hours finishing high-end jeans that were later shipped throughout the U.S. and 
sold at exclusive department stores such as Macy’s, Neiman Marcus, Dillard’s, 
Bloomingdale’s, Saks Fifth Avenue, and Nordstrom. Angel’s Finishing was paying 
workers on a piece-rate basis without regard for minimum wage and overtime pay 
for all hours worked (for example, they forced employees to work off the books on 
weekends). 

This was a clear case of a company enjoying profits on the backs of vulnerable 
workers who were not paid the proper wages. Following this investigation, the De- 
partment pursued an action that prohibited the shipment of goods produced by Joe’s 
Jeans contractor until all back wages had been paid. When Angel’s Finishing re- 
fused to make the workers whole, Joe’s Jeans was forced to step forward and accept 
liability for its contractor’s violations. In addition to paying the full amount of back 
wages, Joe’s Jeans was also required to conduct periodic monitoring of its contractor 
for wage and overtime law compliance, as well as education and outreach efforts, 
and to discuss the financial terms of its contracts to ensure the contractor’s financial 
ability to comply. By pursuing this case and other similar cases in the garment in- 
dustry, the Wage and Hour iDivision has helped level the playing field for all law- 
abiding employers in the industry and more workers are getting the pay they are 
entitled to by law. 

When employers cheat workers out of their wages, these workers pay lower taxes 
to the Treasury than they would have paid. Employers in turn pay lower taxes on 
those wages, which means that vital programs like unemployment insurance are in- 
adequately funded and available for workers. Without strategic enforcement, this 
underground economy is allowed to thrive and we all lose. 

Throughout the past year. Wage and Hour focused on finding strategies for best 
leveraging the Department’s resources to transform industries and level the playing 
field for all employers. Wage and Hour has found that aggressively enforcing the 
law when industry leaders disregard it can have a beneficial effect throughout the 
industry. For example. Wage and Hour reached settlements with Tyson Foods and 
Pilgrim’s Pride, the country’s largest poultry processors. These processors had failed 
to pay workers for the time they spent putting on and taking off protective and sani- 
tary gear they needed to wear in the workplace. The settlements require these proc- 
essors to pay all of their production employees for all of this work in all of their 
facilities. You can imagine that it would be difficult to convince a small poultry proc- 
essor to pay its workers for this time when the industry giants were not. As a result 
of Wage and Hour’s successful enforcement actions, vulnerable workers and small 
businesses throughout the poultry industry are better protected. 

Wage and Hour is also tasked with protecting youth on the job. I am so pleased 
to share with you a real success story that has made a difference in the lives of 
many of your constituents. In 2009, Wage and Hour found egregious child labor and 
other labor-related violations in the blueberry fields of New Jersey, North Carolina, 
and Michigan. In addition to assessing penalties. Wage and Hour took a comprehen- 
sive approach to ending the dangerous practices it had uncovered. Our staff met 
with farm groups, community organizations, and state and local agencies to be sure 
that employers understood their obligations and that workers understood their 
rights. 

When Wage and Hour went back into the blueberry fields in 2010, there were no 
children working unlawfully in those fields. Representative Walberg and Represent- 
ative Woolsey, as the new Chair and raking Member of the Workforce Protections 
Subcommittee, I am sure you are both pleased to know that we are succeeding in 
preventing children in Michigan from working under dangerous and unlawful condi- 
tions on your state’s commercial blueberry farms. Again, I am proud of the Depart- 
ment’s thoughtful use of resources to transform an industry that was abusing Amer- 
ican workers. 

In addition to this great work to change industry practice so that workers and 
their wages are protected, the Department’s Wage and Hour Division is also playing 
an important role in assuring high quality work-life environments. Achieving work- 
life flexibility is another priority of mine, which includes enforcement of the Family 
and Medical Leave Act (FMLA). As you know, the FMLA entitles eligible employees 
to unpaid, job-protected leave for certain family and medical reasons. Some of the 
most compelling stories we have about our enforcement efforts come from workers 
who were reinstated in their jobs with back wages after the Department intervened 
in support of their rights to FMLA leave. For example. Wage and Hour received a 
complaint from a woman in Georgia who was battling cancer. She was out on un- 
paid medical leave and recuperating from a major surgery, preparing for another. 
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Her employer cancelled her health insurance just before the 2nd surgery and was 
preparing to terminate her. Not only was the surgery postponed, but without insur- 
ance she could not afford to see her doctors or get her prescriptions filled. After the 
Wage and Hour Investigator explained the terms of the FMLA to the employer, the 
employer agreed to reinstate the worker and restore her health insurance in time 
for the surgery. 

The Wage and Hour Division recently assumed another responsibility related to 
work-life flexibility, enforcing the new break time for nursing mothers law, ensuring 
women who choose to breastfeed their infants have the ability to continue to do so 
even after they return to work. We are working expeditiously to ensure both nursing 
moms and employers have the guidance they need to not only invoke their rights 
and comply with the law, respectively, but also make the appropriate arrangements 
that work both for the nursing mother and the employer. The Department’s role in 
this effort will undoubtedly help nursing moms achieve a balance between their jobs 
and caring for their children, and help employers retain good workers at great eco- 
nomic benefit to them and the workforce overall. 

The President’s FY2012 budget establishes a $23 million State Paid Leave Fund 
within the Department of Labor that will provide competitive grants to help states 
that launch paid-leave programs that are affordable for employers and workers. Ad- 
dressing work-life balance is a priority of this Administration and benefits workers, 
employers and families. We look forward to working with Members of the Com- 
mittee on work-life balance proposals and funding for programs that help workers 
be productive and successful in our economic recovery. 

At my Department of Labor, we will hold accountable anyone who treats workers 
unfairly, whether they are employers or unions. I am extremely proud of the work 
that the Office of Labor Management Standards has been doing to protect union 
workers. Consistent with our theme of pursuing the worst of the worst, OLMS has 
increased its criminal convictions each year since I came to the Department. In 
2008, OLMS enforcement efforts resulted in 103 convictions; in 2009 121 convictions 
and in 2010, 130 convictions. Despite these difficult budgetary times, our budget re- 
quest for OLMS is level with our request for last year. 

The Department’s Office of Federal Contact Compliance (OFCCP) is also pro- 
tecting workers and strengthening our economy by opening the doors of opportunity 
for all of workers. Over the past two years OFCCP has negotiated conciliation agree- 
ments on behalf of more than 34,250 workers, resulting in more than $19 million 
in financial awards and over 3,600 potential job offers for workers who have been 
subjected to discrimination. Of particular note is an agreement recently reached 
with federal contractor Green Bay Dressed Beef that includes a $1.65 million settle- 
ment for 970 women who were subjected to hiring discrimination. The agreement 
also netted 248 potential job offers. As the economy shows signs of growth, OFCCP 
continues to ensure that American companies leverage the benefits of hiring a well- 
trained and diverse workforce. To these ends, its focus is on strengthening enforce- 
ment, implementing regulatory reform and broadening outreach. 

Ensuring Workplaces Are Safe and Healthy 

Another goal that I hope we all agree on is to ensure that every job in America 
is a safe job. Even in a recession, no worker should have to risk his or her life to 
bring home a paycheck. Our worker safety and health agencies — OSHA and 
MSHA — are on the front lines protecting workers from workplace hazards. Even 
though we have made incredible progress in protecting workers on the job since 
these two agencies were established decades ago, it is still wholly unacceptable that 
nearly 4,400 workers died last year on the job and over 3 million were seriously in- 
jured. 

One of my top priorities for OSHA in the coming year is to continue its outreach 
to vulnerable workers, such as young workers, minorities, older workers, and work- 
ers with low literacy skills who work in low-wage and high-risk industries with little 
or no access to information and resources on preventing injuries and illnesses. When 
I came before the Committee last year, I shared with you our plans for a National 
Action Summit for Latino Workers Health and Safety in Houston. I am happy to 
report that we held the summit last April in Houston and it was a remarkable suc- 
cess. We welcomed representatives of business, labor, faith-based and community or- 
ganizations. OSHA is continuing its extraordinary outreach efforts this year. 

OSHA’s work on the Deepwater Horizon Oil Spill response in the Gulf states was 
a great example of this broad-based outreach effort in action. During the peak of 
the operations, more than 47,000 men and women were involved in responding to 
and cleaning up the oil spill each day. This included more than 42,000 response and 
cleanup workers employed by BP and its contractors, 1,600 members of the National 
Guard, and more than 2,400 federal employees. Many workers faced potential expo- 
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sure to weathered oil, oil byproducts, dispersants, cleaning products, and other 
chemicals used in the cleanup process. Depending on their assignments, these work- 
ers also faced potential hazards from extreme heat, slips, falls, material handling, 
electrical hazards, and more. OSHA initiated outreach to scores of community orga- 
nizations representing a wide range of workers and to employers providing the clean 
up services. OSHA distributed over 50,000 health and safety publications in three 
languages to workers in the Gulf. In addition, OSHA worked closely with employers, 
including BP, to ensure that workers had the appropriate protective equipment, ade- 
quate training, and information about heat stress in particular. The result was a 
remarkably safe experience for the workers participating in the clean-up effort. 

Of special note, when I came before you last year, I reported on the largest fine 
in the history of OSHA levied on BP. I have an important update on that case. Since 
OSHA issued the BP fine — which it issued only after it found that the company had 
not fulfilled its promise to abate hazardous conditions after a horrendous and pre- 
ventable accident at its Texas City Refinery that killed 15 workers — OSHA has been 
working closely with BP to reform its safety practices at the refinery. As part of the 
settlement of a large portion of the BP fines, OSHA and BP agreed on specific steps 
that BP would take by March of 2012 to address the safety hazards at its facility 
and reform its safety practices. In addition, the settlement allows OSHA to monitor 
BP’s compliance to see that it eliminates the types of conditions that caused the dis- 
aster. I consider this agreement a model of how OSHA can work with business to 
transform the culture of safety for the benefit of all involved 

Another way OSHA is working with business to reform the culture of safety is 
through its Alliance and compliance assistance programs. As many of you probably 
already know, the President’s budget for 2012 requests continued funding for the 
Voluntary Protection Program — a welcome development in the business community. 
OSHA will also continue to fully support its On-site Consultation Program. I hope 
you have all heard from small businesses in your districts that have benefited from 
this program. In 2010, more than 26,000 small and medium-sized businesses that 
employ over 1.5 million workers received on-site assistance from OSHA’s On-site 
Consultation Program free of charge. 

These cooperative programs and outreach efforts are providing the Agency with 
information on safety and health practices and improve our ability to communicate 
with industry and hard-to-reach workers. As a result, OSHA is able to operate more 
effectively and responsively. 

In addition to the comprehensive economic feasibility reviews we conduct, OSHA 
has taken several steps in recent weeks to enhance our dialogue with small business 
about the impact of OSHA regulations. For example, in response to the concerns 
raised by the small business community to OSHA’s proposal to reinstate an addi- 
tional step for recording musculoskeletal disorders on the OSHA injury logs, OSHA 
temporarily withdrew the proposal from Office of Management and Budget (0MB) 
review, and it is now working with the Small Business Administration’s Office of 
Advocacy to meet with small business owners and other stakeholders to discuss 
their concerns. OSHA’s focus — protecting workers on the job — will never change, but 
we are open to talking to all wbo have good ideas about how to get there. 

While we work with the business community on minimizing the regulatory bur- 
den, I want you all to know that OSHA will continue to aggressively enforce our 
safety and health laws against those employers who refuse to play by the rules and 
who put profits above their workers’ lives. Often, strong enforcement is the only op- 
tion to get the attention of recalcitrant employers. Moreover, strong enforcement 
protects business by creating a fair market for them to compete in. The vast major- 
ity of employers in our nation care deeply for their employees and spend their hard- 
earned revenue on running a safe workplace. We cannot sit by while they are forced 
to compete with employers who unlawfully cut corners on safety. 

OSHA took action when workers in Pennsylvania were put at risk while working 
for CA Franc Construction in Washington, PA — a roofing contractor who refused to 
take even the most rudimentary steps to protect its workers. CA Franc repeatedly 
refused to allow workers to use fall protection when they worked on steeply pitched 
roofs. In 2010, employee Carl Beck fell to his death. He was 29 years old and left 
behind two children. It must have caused Mr. Beck’s family endless anguish and 
grief to know that fall protection equipment was available on the roof with Mr. 
Beck, but the owner of CA Franc would not let him use it. OSHA issued citations 
to CA Franc for its egregious violation, and the owner pled guilty to a criminal 
charge related to Mr. Beck’s death. 

You can be sure that going forward, OSHA will continue to protect your constitu- 
ents from these kinds of hazards, while working with employers in your districts 
who want to play by the rules. 



30 


The dangers of mining are well documented. However, we should not and must 
not accept a certain number of fatalities in our nation’s mines every year as inevi- 
table. The heart-breaking events at Massey Energy Company’s Upper Big Branch 
(UBB) mine in Montcoal, West Virginia last year, remind us that we must stand 
firmly and defend the right of every single miner to a safe and healthy workplace, 
in recognition of our commitment to the principle that they need not risk their lives 
each day for a paycheck at the end of the week. 

The past year at MSHA has been an extraordinarily challenging one. I am, how- 
ever, immensely proud of the work that our Assistant Secretary Joe Main and the 
whole team at MSHA have done to both respond to the UBB disaster and to con- 
tinue the critical day-to-day work of the agency. All of us at the Department of 
Labor appreciate the support that we received from my good friend George Miller 
as Chairman of this Committee at the time of the disaster and in its aftermath. In 
addition, we appreciate the recent comments from you, Chairman Kline, recognizing 
the steps that MSHA has taken to strengthen enforcement since last April 5th. 

MSHA has undertaken extraordinary measures to ensure that it is using every 
tool at its disposal to reform the behavior of repeat violators. Since April 2010, 
MSHA has conducted more than 200 impact inspections across the country. These 
inspections target mines that merit increased agency attention and enforcement due 
to their poor compliance history or particular compliance concerns. The results of 
these impact inspections are cause for serious concern. While some of the operators 
pursued in our impact inspections have taken remedial actions to clean up their op- 
erations, MSHA continues to issue citations to a significant number of these opera- 
tors for violations of the most basic and necessary safety standards. The results of 
the inspections demonstrate that despite MSHA’s stepped up efforts and the mem- 
ory of the UBB tragedy, intransigence persists in some corners of the mining indus- 
try. 

Last year, for the first time, MSHA sought a federal court injunction under Sec- 
tion 108(a)(2) of the Mine Act. The lawsuit was filed against Freedom Energy Min- 
ing Company’s Mine No. 1 in Kentucky. The egregious conditions in that mine led 
us to believe that the mine operator was engaged in a pattern of violation of the 
mandatory safety and health standards under the Mine Act, which constituted a 
continuing hazard to miner health and safety. In fact, the operator of the mine 
agreed that it could not comply with health and safety standards at that mine and 
ended production at the mine. The lawsuit was successfully resolved when MSHA 
and Massey, the Freedom Energy operator, agreed to a court order that requires 
Massey to ensure the safety of miners during the shutdown process and protects the 
livelihood of the displaced Freedom miners. 

MSHA has also revamped the Pattern of Violation (POV) program to make it 
more effective and recently published a Notice of Proposed Rulemaking to make ad- 
ditional changes in the POV process. In addition, MSHA is moving forward with 
measures to improve rock dust standards to prevent explosions and to encourage op- 
erators to find and fix violations before they harm miners. We are using the funds 
provided to the Department in the supplemental appropriations bill to reduce the 
backlog of contested cases before the Federal Mine Safety and Health Review Com- 
mission. 

Looking forward, I can assure you that MSHA will continue its impact inspections 
and its strategic and comprehensive use of all of its enforcement powers. Further- 
more, in 2011, we will conclude the investigation into the cause of the UBB disaster 
and will share whatever additional lessons that tragedy has to teach us. We have 
learned much already, from our post-UBB efforts, and first and foremost, have 
learned that if we want to truly change the behavior of the worst of the worst in 
the mining industry, as I am sure we all do, MSHA needs additional tools. This 
Committee has a proud history of standing up for miners and being a vigilant pro- 
tector of their safety and health. I look forward to working with all of you in the 
coming year on using the lessons of UBB to give MSHA the tools it needs to better 
protect miners. 

Finally, I would be remiss if I did not bring the Committee up to date on MSHA’s 
campaign to finally end the scourge of black lung disease in coal country. Last year, 
MSHA published a proposed rule to reduce miners’ exposure to respirable coal mine 
dust. This year, MSHA is moving forward with public hearings on the proposed rule 
and will continue its comprehensive strategy to end Black Lung which, along with 
the proposed rule, includes enhanced enforcement, collaborative outreach and edu- 
cation and training to help prevent this terrible disease. 

Securing Retirement and Health and Welfare Benefits 

My definition of a good job encompasses not only fair pay and safe conditions, but 
also fair benefits and a secure retirement. The Department’s Employee Benefits Se- 
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curity Administration (EBSA) works to protect the security of retirement and other 
employee benefits for America’s workers, retirees and their families and to support 
the growth of our private benefits system. In fulfilling that role, EBSA oversees ap- 
proximately 708,000 private sector retirement plans, approximately 2.8 million 
health plans, and a similar number of other welfare benefits plans that provide ben- 
efits to approximately 150 million Americans. These plans hold over $5 trillion in 
assets. 

This year, EBSA took many important steps to help the many who fear that they 
will never achieve a secure retirement. For those Americans who must rely on 
401(k)-type plans to finance their retirements, the Department proposed a new rule 
to improve the transparency of 401(k) fees to ensure that their hard-earned savings 
are not unwittingly being eroded by unreasonable fees. In addition, we extended a 
helping hand to workers and retirees who need better information about how to 
manage their plan investments. Our proposed rule on investment advice will make 
the whole process of choosing investments more transparent and comprehensible. 
We hope to make these rules final in 2011. 

When your constituents’ hard earned retirement savings or other benefit plan as- 
sets are put at risk, EBSA’s enforcement resources are put to work. In 2010, EBSA 
had tremendous success in protecting employee benefits through both civil and 
criminal enforcement actions. EBSA achieved total monetary results in Fiscal Year 
2010 of $1.05 billion. Although EBSA always tries to pursue voluntary compliance 
or civil enforcements actions first, when necessary we will use our criminal author- 
ity. In 2010, EBSA closed 281 criminal investigations that led to the indictment of 
96 people. 

In fact, this year EBSA initiated a Criminal Enforcement National Project to tar- 
get the worst abusers of the trust given to those who administer benefit plans. The 
Project pursued people like Gary Merritt, Vice President of Bemcore, Inc., a com- 
pany located in Ohio. When a Bemcore employee left the company and sought to 
move the balance of his 401(k) account at Bemcore to an IRA, Mr. Merritt instead 
deposited this employee’s life savings into a Bemcore account and then spent the 
money. Mr. Merritt pled guilty to one count of embezzlement. 

As with all of our worker protection agencies, EBSA tries to finely calibrate the 
type of action needed. Our Office of Participant Assistance is dedicated to providing 
compliance assistance, education and outreach for workers, retirees and their em- 
ployers. In 2010, our Benefits Advisors helped more than 370,000 participants and 
employers and recovered over $164 million through informal negotiations. One ex- 
ample in Chairman Kline’s home state of Minnesota shows how Benefits Advisors 
are helping your constituents. When a resident of Northfield, Minnesota contacted 
our Benefits Advisors about his employer’s denial of his application for the COBRA 
subsidy provided for in the Recovery Act, the Benefits Advisor brought together the 
participant and the employer to work out the problem. The Benefits Advisor was 
able to determine that the denial was inadvertent — due to an administrative error. 
Together they fashioned a solution that allowed the participant to apply his over- 
payment to future premiums. EBSA will continue to protect your constituents as 
zealously in the coming year using all of our tools — from compliance assistant to 
criminal enforcement — according to the common sense of our professionals. 

I also intend to continue to look at issues facing defined benefit plans and pro- 
posals to help these plans keep their commitments to workers and retirees. Defined 
benefit plans play a critical role in the retirement security of millions of Americans 
by providing workers the ability to have a secure and dignified retirement. The 
President’s Budget proposes to strengthen the defined benefit system by shoring up 
the solvency of the Federal agency that acts as a backstop to protect pension pay- 
ments for workers whose companies have failed. More than 1.5 million workers and 
retirees already look to the Pension Benefit Guaranty Corporation (PBGC) for their 
benefits and PBGC insures plans covering 40 million others. The Budget would give 
the PBGC Board the authority to adjust premiums and directs PBGC to take into 
account the risks that different sponsors pose to their retirees and to PBGC. This 
will both encourage companies to fully fund their pension benefits and ensure the 
continued financial soundness of PBGC. 

Enhancing Accountability 

Another top priority for the Department in the upcoming year is to continue our 
commitment to the highest level of accountability. I see three main facets to our 
commitment to accountability: transparency, evidence-based decision making, and 
fiscal responsibility. In his State of the Union address, the President made clear 
that now is the time to make the hard choices to reduce our deficit without sacri- 
ficing the investments we need to win the future. Through smart budget choices and 
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rigorous program evaluations, we can ensure that public funds are being used wise- 
ly and effectively. 

Our commitment to transparency can best be seen in how we set our strategic 
plan and regulatory agenda. We embarked this year on an unprecedented outreach 
effort to inform our strategic planning process. We directly engaged Congress, our 
career staff, stakeholders, and the general public in the process. This outreach effort 
was multi-layered — not just posting a one-time notice. We conducted listening ses- 
sions in the field, held web chats, posted the draft Strategic Plan on our website, 
and solicited public comments to a dedicated email address. In addition, our staff 
sat with congressional staff to talk through an early draft of the plan and invite 
their input into the process. These efforts started early and continued throughout 
the strategic planning process. The result is strategic goals that are about workers, 
accountability, and doing what works. These goals reflect the desires of the Amer- 
ican people and they guide ever 3 dhing we do. 

There has been much in the news lately about the efficiency of the regulatory 
process and the wisdom of particular regulations. I have no doubt we will this morn- 
ing and in the future have a healthy debate about the Department’s regulatory 
agenda and particular regulations we have promulgated. I welcome that exchange. 
\^at is beyond debate, however, is the extent of our efforts to engage a wide swath 
of the public in our regulatory process. The Department of Labor goes above and 
beyond the requirements of the Administrative Procedure Act to ensure that the 
public has a voice in our process. We are the only Department in the Executive 
Branch that has held public webchats for every regulatory agenda we have pub- 
lished in this Administration. To date, more than 17,400 people have participated 
in our webchats. That includes reporters, advocates for workers, business owners, 
and congressional staff During these chats, the public has a chance to pose hard 
questions directly to our Assistant Secretaries about why they are or are not pro- 
posing to regulate in a particular manner. Anyone who tells you that we only talk 
to one segment of society or our doors are closed to a certain group is not paying 
attention. 

We are not afraid of scrutiny at the Department of Labor. That is because we are 
constantly scrutinizing ourselves. We have adopted a rigorous self-evaluation pro- 
gram of which I am extremely proud. By using data and evidence to drive our budg- 
et development and program planning, while constantly evaluating the impact and 
outcomes of our work, we ensure that our collective efforts are as effective as pos- 
sible. This year, we have brought on board a Chief Evaluation Officer, Jean Gross- 
man. Dr. Grossman is helping us plan and design rigorous evaluations to measure 
the impact of our programs and build knowledge of what works and what doesn’t. 
She is also working closely with our program offices to make sure evaluation and 
data collection are carefully considered as we execute our programs. 

We are emphasizing outcome measures that will tell us by how much we are actu- 
ally improving the lives of American workers. For example, our worker protection 
agencies will now focus on developing strategies that leverage our interventions to 
create a deterrent effect, reporting on compliance levels for all workplaces covered 
by our laws, not just those that are investigated in a given year, and looking for 
evidence that workers are in fact safer each year. 

In addition, we are not assuming that just because we have done something be- 
fore it is necessarily the best way to accomplish our goals. We are committed to im- 
proving how we do our job. That is why the President’s budget includes almost $300 
million in Labor’s budget for the Workforce Innovation Fund, which would be fund- 
ed through 8 percent set-asides from the Youth, Dislocated Worker, Adult, and Em- 
ployment Service formula programs. Programs within the Department of Education 
would also contribute to the Innovation Fund with the goal of promoting collabora- 
tion and the development of bold systemic reforms to improve program delivery and 
outcomes for individuals. If our Innovation Fund grantees can find better ways to 
achieve our workforce training and education goals, we will happily adapt our pro- 
grams to take advantage of these new ideas. 

Accountability also means being cognizant of the difficult budgetary times in 
which we find ourselves. As I have mentioned, I have sat where you now sit so I 
know how seriously you take your responsibility to ensure that the Executive 
Branch is wisely spending the money you vote to give us. We have looked for dupli- 
cation in our programs and cut where necessary. For example, last year we elimi- 
nated the Employment Standards Administration, which created an unnecessary 
layer of bureaucracy and interfered with the effectiveness of its component pro- 
grams. The President’s budget includes many difficult choices. The funding of the 
Workforce Innovation Fund is an example of having to make tough choices. When 
first proposed in the FY 2011 budget, these innovations were largely funded by ad- 
ditions to the budget. This year, the proposal is largely financed out of current re- 
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sources, by shifting resources from an underutilized, slower-spending set-aside with- 
in the Workforce Investment Act (WIA). In this way, we are putting our money 
where our beliefs are. 

Tough budget times also require that we look for more and better partners in our 
work to leverage and align resources to support working families. ETA is leading 
our efforts in this area. ETA will work closely with the Department of Education 
in particular to ensure that training and education policies and procedures are co- 
ordinated to help students and workers access all the services they need to obtain 
good jobs and avoid any duplication of effort between the two Departments. We also 
are working with the Departments of Health and Human Services, Interior and Ag- 
riculture on new opportunities for disadvantaged youth for summer employment 
that open up pathways to further education and career success. ETA also has an 
active partnership with DOE’s Office of Energy Efficiency and Renewable Energy. 
Together these offices are leveraging investments made in information technology 
to help workers address the mismatch between skills needed and the skills available 
in the workforce by accessing sophisticated online training. Partnerships must not 
only be at the federal level, and so we are also working closely with partners at 
every level of the workforce system. For example, through a collaborative federal- 
state workgroup, ETA has developed a new vision and framework for connecting UI 
claimants to workforce services and getting them back to work as soon as possible. 

Moving Forward Together 

As I mentioned at the outset, I believe the American people are counting on us 
to work together. I hope in my testimony you will find many areas where we can 
all agree that the Department is doing its job of training and protecting American 
workers and leveling the playing field for employers who play by the rules. In addi- 
tion, I believe that there are legislative areas in which we can come together to im- 
prove the Department’s programs. 

Reauthorization of the Workforce Investment Act remains at the top of my list 
of legislation that should be able to garner bipartisan support. It has in the past 
and it should again in the current Congress. The reauthorization process presents 
a unique opportunity to promote innovation in the public workforce system, build 
on its strengths, and address its challenges. We can help more workers gain a foot- 
hold in the middle class by making sure that they have the skill set to succeed in 
the 21st Century. The Administration’s goals for the reauthorization of the WIA in- 
clude: 

1. Streamlining service delivery — providing easy access and clear information to 
individuals and employers in need of service; 

2. One-stop shopping for high quality services — One-Stop Career Centers should 
provide access and referral to comprehensive employment, training, and education 
services across different programs and better utilize technology to improve customer 
service; 

3. Engaging employers on a regional and sectoral basis — training programs are 
often most effective when they are developed on a regional basis reflecting the labor 
market or on a sectoral basis focusing on a particular industry; 

4. Improving accountability — performance measures must be designed to hold pro- 
grams accountable for better results, without creating incentives to deny services to 
those most in need of assistance, and results should be made available in a trans- 
parent way to all; and 

5. Promoting innovation — WIA should promote the funding of new and creative 
practices and support the replication of those practices that are successful through- 
out the workforce system. 

We stand ready to provide assistance to the members of this Committee from both 
parties as you move forward with your efforts in this area. 

As I mentioned earlier, I believe that we can find a way to pass a bipartisan mine 
safety bill. It has been done before and we it owe it to the memory of the lost UBB 
miners, their families, and those who go into the mines every day to do it again. 
The full resources of MSHA and my office are available for any assistance we can 
provide. 

Conclusion 

We at the Department of Labor come to work every day to do our best to create 
economic opportunities for the American people. I hope I have shown you that we 
are making a difference in the lives of your constituents and workers throughout 
the country. We are: 

Providing job seekers the skills necessary to land good paying jobs of the future 
and linking employers looking to hire with Americans looking for work; 
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Ensuring that every employer takes responsibility for the safety and health of all 
their workers and leveling the playing field for employers who want to do the right 
thing; and 

Fighting to make sure that workers are paid the hourly and overtime wages they 
have earned, that they do not encounter discriminatory barriers to work, and that 
they get the health and retirement benefits for which they bargained for. 

These goals may seem basic and modest, but for American workers they mean a 
life of dignity and security. We will undoubtedly have a vigorous debate about how 
best to achieve these goals, but if we can agree that we all want to end up in the 
same place — in a country with a robust economy that works for everyone — our de- 
bate will be constructive and civil. I look forward to working with you and together 
ultimately ensuring good jobs for American workers. 


Chairman Kline. Thank you very much, Madam Secretary, for 
the testimony. 

Thank you for encouraging a Minnesotan to escape the Min- 
nesota winter and join us here, a very smart move. I know that in 
my home in Lakeville, Minnesota, we have more snow than we 
have seen in over 15 years, and it is doggone cold. So, very smart 
move. 

We have had some discussion here — the ranking member talked 
about it in his comments. We are engaged, as you know. Madam 
Secretary — you mentioned it — in a great debate on the floor here 
in the House about where we can cut money. And many of us think 
we need to cut substantially in order to get at the runaway govern- 
ment spending and reduce the deficit and, as you said, get the busi- 
ness community back to creating jobs, not the government. 

In this debate, we are determining priorities, and we are going 
to have differing views about what should be cut and so forth. And 
I think that is a very healthy exercise that we are engaged in. But 
budgets do have an indication of where priorities might be set, and 
so I want to address your budget, if I could, for just a minute. 

You have indicated your pride, and I think justifiably, in the 
work that the Office of Labor-Management Standards does on be- 
half of workers. And yet, when I looked at the budget, you keep the 
budget for OLMS about the same level that it had back in 2010. 
Yet, on the other hand, your budget increases funding for the Bu- 
reau of International Labor Affairs by, according to my notes here, 
almost $9 million. 

How do you justify providing new grants to labor organizations 
in foreign countries as being more important than funding the only 
organization, the only office that you have in the Department 
whose job it is to protect union workers here in America? It seems 
to me to be an imbalance. How did that come about? 

Secretary SOLIS. Thank you, Mr. Chairman. 

What I would say to you is that our funding level has actually, 
in the last 2 years, gone up back towards 2001 funding. It is actu- 
ally now being proposed at a level funding amount. So we really 
have not decreased. 

What has happened is we have actually become a leaner, if you 
will, meaner machine. And we have actually been able to conduct 
more audits, election investigations. In fact, on an average, I would 
say that, in terms of indictments and convictions, we are actually 
much higher than we were in the previous 2006 and 2009 average. 
And I have those figures for convictions: 130 in this fiscal year, 
2010, and during fiscal year 2006 and 2009, it was 119. 
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We are working more effectively. We are also monitoring elec- 
tions, which I know is a big item of concern to many people, and 
especially with respect to how elections are conducted by unions. 
And I am happy to say that, in this instance, in 2010, we actually 
conducted 145 investigations and, in the prior year, 2006 to 2009, 
there were only 127. So we have done a remarkable job with lim- 
ited funding that we have been given by the Congress. 

And I would say to you that we are really looking at enforcing 
the most egregious types of efforts. And let me just share with you, 
former secretary-treasurer of an ATU local in New York was con- 
victed of stealing nearly $2,170 by conducting unauthorized ATM 
withdrawals and failing to deposit incoming receipts payable to 
local bank accounts. 

I would say to you also something that we are doing — we mon- 
itored elections in Puerto Rico. OLMS negotiated a voluntary set- 
tlement agreement with the union called UITICE, an independent 
union in Puerto Rico, after discovering that they hadn’t held an 
election of an officer in 12 years. Quite remarkable for us to have 
to expend staff in that way. 

Your second question about ILAB, what I would say to you there 
is, because we are now at a point, I believe, in this administration 
looking at fair trade agreements and how we work collectively with 
partners that we have been working with in the past years, we are 
trying to establish better standards so that workers, for example in 
Central America, will have some monitoring tools on a tripartite 
level with the ILO, with the government of that country, as well 
as the business community. 

So let me give you an example. In a country like Nicaragua, they 
have a big textile industry. There has been a potential agreement 
to help begin a program that we call Better Work that actually 
started in the previous administration. It has been ongoing now for 
more than a decade. And what they do is try to level the playing 
field in terms of providing support for those individuals that are 
working in that workplace, many of whom are women, vulnerable 
women; taking youngsters out of that industry so you don’t abuse 
children, you know, you are not trafficking or not using children to 
compile the materials that are eventually going to be brought back 
to the U.S., in many cases, or the world. And it is a discussion to 
have people then focus in on how you can lift the standard of living 
of people who live in that country so there won’t be a magnet to 
attract them to come to our country. 

So it has different purposes and one that, I believe, has bipar- 
tisan support. And I would hope that we can continue to engage. 
If it is necessary for me to have my Under Secretary come and 
speak to you and staff about it, I would be more that happy to do 
that, Mr. Chairman. 

Chairman Kline. Thank you very much. Madam Secretary. 

We must have messed up the clock here. I couldn’t have used up 
5 minutes already. Could I have done that? 

Mr. Miller. It seemed like a lifetime to me. 

Chairman Kline. Seemed like only seconds to me, because the 
Secretary was very engaging, Mr. Miller. 
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So I did want to follow up a little bit more on OLMS, but we 
have other Members on both sides who want to ask questions. So 
I will yield to Mr. Miller. 

You are recognized. 

Mr. Miller. Thank you very much. 

And, again, Madam Secretary, thank you for your testimony. I 
believe that you do outline a remarkable record. 

I would assume some of this foreign money also is in anticipation 
of the passage of some trade agreements. I may not agree with 
them, but it sounds to me like they are on their way. And the im- 
plementation of that for the business community and the employee 
community is very important. 

One of my concerns — and others will touch on the overall issue, 
but — is the impact of closing down One-Stop centers on our vet- 
erans. I know, I think, in your budget, there is additional money — 
or I don’t know if it is your budget or the veterans budget — to help 
reintegrate our returning troops into the economy of this country 
and into the workplace. 

Many of them left straight from high school to go to Iraq and to 
go to Afghanistan and are now coming back and seeking skills in 
trades that they may not have acquired in the military or they 
have and they want to build on those skills by going here. And one 
of the big integration points that has been successful, apparently, 
is using the VETS money, the V-E-T-S money, to take those vets 
to the One-Stop centers and give them full exposure to the training 
opportunities, to the employment opportunities that exist in their 
communities, you know, where they came from, where their homes 
are. 

But I am making the assumption, I am asking you, in April, 
should these cuts go into place that are slated to go — this is a con- 
tinuing resolution, so it would happen in March — that, in April, 
those One-Stop centers would be shut down. I assume that they 
shut down for the vets also. 

Secretary SoLis. Well, it would impact a great number of people, 
including those vets that have one of the highest rates of unem- 
ployment, especially the returning vets from Iraq and Afghanistan. 
And they are the youngest. Their unemployment rate hinges 
around 11 percent. 

We have tried to roll out programs more aggressively to identify 
opportunities, working with the Chamber of Commerce here in 
Washington, D.C., on a national level, to try to encourage employ- 
ers to immediately hire up these returning vets and create that op- 
portunity. 

Mr. Miller. I think this would be very unfortunate. I had the 
honor, 2 night ago, of having dinner with a former Navy Seal, who, 
himself, was shot 27 times, survived, has recovered, and is now 
working with a foundation. And they are taking seriously injured 
Navy Seals and reintegrating them into college or the workplace. 
And it is rather remarkable. The other soldier that was with us 
was a Navy Seal who was injured and took a direct shot to the 
head. He is now going to be enrolling in college, through a lot of 
hard work, to become a history teacher. That is what he always 
wanted to do as a youngster. 
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And the point is this: that, as we realize the trauma of the trau- 
ma that our veterans have received in terms of brain injuries and 
others, as time goes on, we are also finding out that there are more 
opportunities to reintegrate them over time as we are able to work 
with their injuries. And employment, obviously, is key. Many of 
these veterans are returning to their families. 

And the One-Stop centers have been a place where, instead of 
having this veteran having to run from place to place to try to sort 
out the resources to provide the training, that is the key to the 
One-Stop centers. And I just think we should be very concerned 
about the idea that the lights are going to go out in that One-Stop 
center in April. 

Let me turn to another subject, and that is, again, this idea 
that — in the hearings we had at the beginning of your administra- 
tion was this whole question of employees not being paid for the 
work that they do and, really, the Department of Labor becoming 
a handmaiden for some of those employers, by covering for them 
and lying to the employees who were seeking wages that there was 
no question that they were due. 

And I see that — ^you know, I said $300 million. It appears to me 
that it may be closer to $400 million. 

Secretary SoLis. Yeah. 

Mr. Miller. And I look just in your testimony, you say in Penn- 
sylvania you recovered over $10 million in wages for over 16,000 
workers. In Tennessee, it was $7 million for 1,400 cases. Through- 
out the country, you say $400 million, impacting about 52,000 
cases. 

I mean, this is almost — I hate to say it — it is a little bit like an 
epidemic that was going on here, because there was no price to be 
paid for running out on the wages. And I just wonder, are you able 
to continue that kind of prosecution on behalf of these employees? 

Secretary SoLis. Well, actually, we will be impacted if there are 
cuts made to our budget. It would also mean that we would have 
to dislocate a lot of the new investigators that we brought on board 
in the past 2 years. So we are loolong at approximately anywhere 
from 300 new investigators that we hired up in the last 2 years to 
conduct compliance as well as outreach and, more importantly, 
helping those vulnerable workers who oftentimes aren’t even aware 
that, in some cases, they are even misclassified. And that is an- 
other problem that we are trying to address. 

But the fact of the matter is that this is a problem. And it hurts 
our economy. It hurts those legitimate businesses that actually pay 
overtime, minimum wage, that pay into the workers’ comp system, 
the disability system. That is money that is robbed by other work- 
ers and folks that have to end up paying for that through other 
types of taxes that are increased because people are utilizing serv- 
ices that should have been paid correctly by an employer to begin 
with. 

What we are trying to do is level the playing field, inform work- 
ers, but also have more compliance with business, in particular 
small businesses, who may just not understand what the rules are. 
And it is really trying to create a sense that the Wage and Hour 
division can be more of a help and not always the heavy hand here. 
And, in the past, as you know, that wasn’t the case. People would 
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call and make complaints; people on our side would not handle 
those complaints unless they were the bigger cases that came 
about. 

What we are doing now is strategically using our resources also 
to look at industries where we see that there are patterns of abuse. 
I gave you one example in the construction industry. We have prob- 
lems there with people not being paid appropriately over time. And 
when there are injuries there and they are not covered and they 
are misclassified, they go to the emergency room, guess who picks 
up the tab? We do, the taxpayer. 

That is why it is important to go after these industries that are 
not playing by the rules and undercut our economy and then go di- 
rectly to those vulnerable workers, abuse them. And, in many 
cases, because they may not be documented, they purposely abuse 
that population. 

So we are trying to clean that up, while also making the busi- 
nesses comply with the laws. 

Mr. Miller. Thank you. 

Chairman Kline. Thank you. The gentleman’s time has expired. 

Mrs. Biggert, you are recognized. 

Mrs. Biggert. Thank you, Mr. Chairman. Thank you for having 
this hearing. 

And thank you. Madam Secretary, for being here. 

I have a question concerning something that you and the Depart- 
ment of Labor proposed in October of 2010, and that was a rule 
that would amend the 35-year-old definition of who can be consid- 
ered an ERISA fiduciary. And I do think that this proposal expands 
the universe of people who owe fiduciary duties to ERISA plans by 
broadening the concept of rendering investment advice for a fee. 

And I hope that this doesn’t happen, but I think that it does in- 
crease liability and the cost of advice and reduce choice for plan 
sponsors and participants and IRA account owners. And you have 
had a comment period, and there is going to be a public hearing 
in March. 

But my concern really is that, after the President recently an- 
nounced an effort to ensure regulations do not cause undue bur- 
dens on businesses and on customers, the Department redrawing 
the fiduciary lines at the same time that the SEC is considering 
proposing new rules under the new Dodd-Frank financial services 
law for broker-dealers in this area. 

Now, I also serve on the Financial Services Committee, and yes- 
terday Chairman Schapiro from the SEC was there, and I asked 
her this question, too. Have you considered the possibility that con- 
flicting standards could result from the SEC and from the Depart- 
ment of Labor? 

And I would think that it would really make sense to coordinate 
efforts with the SEC. And I asked Chairman Schapiro if you two 
had gotten together to discuss this issue, and I would like to know 
your response. 

Secretary SOLIS. Sure, thank you. Congresswoman. 

As you know, the standard, set definition of a fiduciary was actu- 
ally established about 35 years ago. So it is somewhat outdated 
when you look at the new kinds of plans that we have, for example, 
401(k), which has dramatically changed 



39 


Mrs. Biggert. But, really, if you would just answer the question 
first. 

Secretary SoLis. Yes. 

Mrs. Biggert. Have you and Chairman 

Secretary SoLis. My staff has. My Assistant Secretary for EBSA, 
Phyllis Borzi, has heen working with them. So, yes, all the way 
through, we are working with them in dialogue. And I know that 
we are going have a planned comment forum in March, March the 
1st, so there will he more opportunity to hear from everyone, all 
the stakeholders. And we are working very closely with the SEC. 
Yes, that is an affirmative. 

Mrs. Biggert. So would you possibly submit a follow-up commu- 
nication addressing how the proposed rule would interact with the 
authority granted the SEC under Dodd-Frank? 

Secretary SOLIS. To the extent that I can give you as much infor- 
mation, I would be happy to do that and have my Assistant Sec- 
retary respond, absolutely. 

Mrs. Biggert. Okay. Thank you. 

Then, you know, as people are really taking more ownership of 
their savings — I think we actually have people trying to save more 
money now — investor education has become even more critical. And 
the Department’s proposal appears to make it more difficult to pro- 
vide investment education without substantial risk that the activ- 
ity would later be determined to constitute fiduciary advice. And 
this would restrict access to much-needed investment education 
and guidance. 

How can we ensure that the Labor fiduciary rule and the ongoing 
efforts in the SEC are aligned and help offer investors more, and 
not less, education and guidance on planning for retirement? 

Secretary SoLis. Well, I have the belief that what we are at- 
tempting do in this administration is really provide more oppor- 
tunity, more transparency, and more options for the particular in- 
dividuals that would benefit from these types of plans, and making 
sure that the fiduciary — that there is a responsibility in making 
sure that that information is transparent and that there is no con- 
flict of interest. That is what the purpose of this particular rule is, 
to look at that, to make sure that it is unbiased investment advice. 

And I know that creates some possible concerns by the industry 
itself, but this is something that I believe consumers are owed. And 
because we have found in the last few years that there have been 
problems in this industry, this is a way of helping to address that 
information and make it more transparent. 

And I definitely will work with you. I would like to follow up 
with you and with my staff. 

Mrs. Biggert. Thank you. 

I yield back. 

Chairman Kline. Thank you. 

Mr. Kildee, you are recognized. 

Mr. Kildee. I thank you, Mr. Chairman. 

Madam Secretary, about 30 years ago, the merchants in the larg- 
est mall in my district called me to come out and have a meeting 
with them. They begged me not to increase the minimum wage. 
They said that the minimum wage would ruin many of them if that 
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were to happen. I disagreed with them and came back and voted 
for the increase in the minimum wage. 

But within a year, less than a year, they called me for another 
meeting and pushed me to vote for the appropriations for the TAA, 
because the TAA requires an appropriation, and the Appropriations 
Committee was rather slow on that. And they were rather angry 
that we were not pushing. And I told them, you know, I was push- 
ing it very, very hard. And we did, indeed, increase the TAA, or 
appropriate the money for it. 

They could see the link between, themselves, minimum wage and 
their profit, by they could not see any link between workers having 
purchasing power and their success. 

Can you tell that, in addition to how individual workers are 
helped by TAA, how the economy is helped by the TAA? 

Secretary SoLis. Thank you. Congressman Kildee. 

The TAA program, as you know, was not passed by the Congress, 
and, therefore, it is expired, at this point. Unfortunately, we have 
come up with a decision that says that we believe we can still move 
forward, but we are going to need legislation to help restore that 
program. 

What happened since 2009 is that we actually were able to help 
certify workers, over 400,000 in the year 2009, and that approxi- 
mately allowed for 170,000 workers, who may not have been eligi- 
ble, to be eligible for TAA, especially during this recession, because 
we had the additional ARRA moneys available. 

TAA provides, also, a safety net for health care. So many people 
that lose their health care because they lost their job, because their 
job went overseas or was outsourced, provides a safety net in terms 
of COBRA, so people could have assistance. They also, in some 
cases, get a wage. And they also get training assistance. 

And I have seen it work very well in places that have been hard- 
hit, whether it was in Florida, for example, with the discussion 
about closure of NASA and that particular industry, helping to pro- 
vide a safety net for people who had to start looking for new jobs 
or people that were dislocated. 

The perfect example that I look to is in my own home State, in 
Fremont, with the NUMMI plant, the auto plant that was closed 
there, Toyota; 4,200 workers lost their jobs. We were able to help 
provide, in cooperation with the local workforce investment boards 
there, to come together and help these people find training, but 
also be able to draw down some assistance so that they wouldn’t 
be forced out of their homes or could continue to pay rent for where 
they were staying. 

This is a tremendous help for many people who have been im- 
pacted. I would urge the Congress to think seriously of passing and 
restoring the TAA program. It has been around for many years, 
and it has had bipartisan support. So I am not quite understanding 
why we haven’t been able to do it, but I hope that we can work 
together on that issue. 

Mr. Kildee. Thank you very much. 

What effect will the draconian cuts, particularly in OSHA, have 
on the economy? 
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And what effect will it have on the Web site? You know, knowl- 
edge is power, and the more power that the worker has, the more 
he or she can help themselves access certain programs. 

Secretary SoLis. Well, Congressman, what it would immediately 
do is push off us promulgating any new standards. That is number 
one. There could be a potential layoff of the new staff, many of the 
new staff that we brought in 2 years ago as a result of ARRA fund- 
ing. So we are looking at, perhaps, possibly, the range of 415 new 
hires and investigators that were brought into OSHA. That would 
include 200 inspectors and 17 whistleblower investigators that 
would also be impacted. In addition, that would also mean 8,000 
fewer workplace hazard inspections conducted by States. That is 
not the Federal Government. And, in addition, it would also, over- 
all, throughout the country, impact about 18,000 fewer inspections 
in total. That is just to give you an indication of what would hap- 
pen there. 

With the elimination of the Web page, as you asked, that also 
would cut off, I think, a lot of assistance that is provided for mil- 
lions of workers but also for small businesses that look for compli- 
ance assistance. I think that is the second-highest-rated Web site 
that is used by the public in the Federal Government, is what I am 
told by my Assistant Secretary of OSHA. 

Mr. Kildee. Thank you. Madam Secretary. 

Chairman Kline. Thank you. The gentlemen’s time has expired. 

Dr. Roe? 

Mr. Roe. Thank you. 

Thanks for being back. 

Madam Secretary, how many times have you met with the Presi- 
dent one on one to discuss labor and jobs issues since you have 
been in office? 

Secretary SOLIS. I have met with him several times, in fact. 

Mr. Roe. One on one, where you discussed the labor issues of 
this country, not in a group, a large group? Where you went in 
with your staff and met with the President individually? 

Secretary SoLis. I think that I would tell you that I have had 
several opportunities to talk to him when we have been in private 
locations, when we are visiting. 

Mr. Roe. But, not to interrupt you, but, I mean, to have a meet- 
ing set up where you are going to discuss labor issues with the 
President of the United States. 

Secretary SoLis. We have had — we have had several meetings. 

Mr. Roe. The second question I have is, the Federal Govern- 
ment — there is an article in USA Today — the Federal Government 
spends about $18 billion a year on 47 different job-training pro- 
grams run by 9 different agencies. And all but 3 programs overlap 
with others to provide the same services to the same population, 
according to the GAO — this is not me, but this is GAO — and found 
that little is known about the effectiveness of the programs because 
half haven’t had a performance review since 2004, and only 5 have 
ever had a study to determine whether job seekers in the program 
do better than those who don’t get in the program. 

So it would be like, you know — have you done anything to pare 
down this huge, enormous bureaucracy into something more man- 
ageable? 
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Now, we certainly know that there are programs that work. And 
I think you can show they do. But I will bet you there are pro- 
grams that overlap that don’t work, that don’t give you much bang 
for your buck. 

So have you done an overall review of the Department of Labor 
and looked and say, how can we put these together to be more effi- 
cient? It doesn’t sound like it has happened. 

Secretary SoLis. Well, I would tell you that, yes, it is happening. 
And we conduct reviews and evaluations internally of our pro- 
grams. And the minute I became Secretary, I asked for reviews of 
all of our training programs. 

And, as you can understand, this will now be my second year, 
but we are looking at trying to make sure that we catch things that 
we know — for example, if there are problems with acquisition of 
equipment or things of that nature, things that haven’t appro- 
priately been conducted, or training that perhaps may have not 
been reported accurately by our contractors 

Mr. Roe. We have 47 programs that overlap. And it is confusing. 
I have been a mayor of a city and trying to figure out what we can 
use. 

Have you looked at that and done away with any of them and 
said, these are just not effective, they don’t work, and let’s combine 
into WIA or something that does? 

Secretary SOLIS. Well, I would say that not all of the training 
programs that you are talking about are under the Department of 
Labor. But we have made an effort to work and coordinate, for ex- 
ample, with programs that deal with summer youth. And I know, 
at many levels, the locals have a lot of responsibility, also, for help- 
ing to implement the money that goes to the State or goes to the 
local county or the city. 

And trying to minimize duplication a big priority for us. That is 
why we have a whole new evaluation — a chief evaluation officer 
that is also looking to see how we could make strategic movements 
and amend some of our resources. 

But I think this is where WIA reauthorization really comes in. 
Because I do believe we can streamline, I do believe we can do a 
better job and, kind of, look at how we structure that program so 
that we don’t miss the boat, that we really connect to the employ- 
ers and the businesses and make sure that we are not duplicating 
our activity. 

Mr. Roe. A year from now, are we going to be here — could we 
have this meeting a year from now and say there has been coordi- 
nation of these agencies? Because I think there is a lot of redun- 
dancy in these. 

And I will go to the next question I have. I have been an em- 
ployer for over 30 years, and I worked and — was on the pension 
committee. So I am very familiar with ERISA, and did this for 
about 30 years. 

And here, as an employer, are some of the frustrations that we 
have. It is when you — and the President said he wanted to cut 
down the rules and regulations, and I could not agree more with 
him. We have OSHA, and we have TOSHA, which is Tennessee’s 
department. We have workers’ comp, ERISA, Family Medical 
Leave Act, Affordable Care Act, Department of Labor, Medicare, 
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Medicaid. I mean, all these things have burdensome rules, and it 
makes it almost impossible to run your business. 

And back to Ms. Biggert’s comment a minute ago, I think it is — 
in the financial sector, they are having the same problems we are, 
not knowing whether to follow the SEC rules, whether to follow 
ERISA rules, what to follow. So it is the confusion in these dif- 
ferent agencies that don’t coordinate. 

And these rules I have just gone through here, I could give you 
example after example about how it cost our business money. And, 
quite frankly, I look at OSHA as a heavy-handed organization. 
And, I mean, I view them as somebody not to help me but that can 
hurt me and not improve safety in my shop. 

Secretary SoLis. Well, Congressman, I would say to you that one 
of our goals is providing for retirement security through our EBSA, 
you know, agency there. And what we have been able to do is — one 
is emphasize participant assistance, so that is to give information, 
transparency for people who participate in the programs, but also 
enforcement, because we know that there is a lot of fraud, quite 
frankly. And I think that the public realizes that we have to have 
tools to be able to detect when there is fraud and abuse. 

And that is pretty much where we are coming from. And I would 
very much like to have the opportunity to ask my Assistant Sec- 
retary, Phyllis Borzi, to come in and meet with you personally to 
talk about any of these issues where you might have concern. 

Mr. Roe. Thank you. 

I yield back. 

Chairman Kline. Thank you. 

Mr. Payne? 

Mr. Payne. Thank you very much. 

It is really a pleasure to see you here. And, you know, I commend 
you for the outstanding work that you have been doing. 

And I think that it is important that our Nation continues to pro- 
tect its workers. You know, we are the top nation in the world be- 
cause we have a concern about people. And I think that many of 
the laws, although business people say how intrusive they are be- 
cause, you know, an OSHA inspector will come in and say, “This 
employee should have on earplugs because it is more than 85 deci- 
bels,” is a nuisance. 

I think that, unfortunately, many businesses feel their only re- 
sponsibility is to their stockholders or to their investors. Therefore, 
they must make the most profit that they must do. And, therefore, 
they are going to take the shortcuts. 

And I think that, you know, if you get into the philosophy of gov- 
ernment, John Locke and Jean Rousseau, they talk about whether, 
you know, you have to impose constraints on people. Because if you 
allow business to simply have a system where everything goes, 
then we get back to the way it was with the robber barons and 
when we had children working in factories and people working 12 
and 14 hours without overtime. 

So, unfortunately, because business — and I am not a 
businessperson; I have been a worker — but, evidently, 
businesspeople feel that we shouldn’t have taxes, shouldn’t have 
regulations, we ought to do what we want to do, because our re- 
sponsibility is to the bottom line. 
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And I can appreciate that. As a union person, my whole argu- 
ment was, I think we should protect workers against things that — 
as a matter of fact, we are having more deaths in the construction 
industry in the New York-New Jersey area than we have had in 
the past years. 

We have faulty equipment. We have had equipment that people 
knew was inappropriate, and deaths have come about. So when we 
hear about how we can’t make a dollar in the U.S. because of all 
of these labor and government constraints, I think that the thing 
is being blown out of proportion. 

Let me just ask a quick question about community college pro- 
grams. We have heard a lot of discussion about employers who are 
struggling to find workers with skill sets required for today’s chal- 
lenging job markets in spite of high unemployment rates. As a re- 
sult, nontraditional students, which includes adults and dislocated 
workers, are enrolling in community colleges at record rates, mak- 
ing up the largest pool of students in such schools. 

Yesterday, representatives from a community college in my dis- 
trict shared their excitement for the current competitive grant pro- 
gram for community colleges from your department. Can you ex- 
pand on these opportunities, as well as the Department’s overall 
strategy for helping community colleges meet the educational and 
training needs for students and employers to improve job growth? 

Secretary SOLIS. Thank you. Congressman Payne. 

We have, in the past few weeks, put out a solicitation for grants 
for TAA career community college opportunities. And that money 
has been set aside to help provide for expansion and retention for 
programs at community colleges that partner with businesses. So 
every aspect of the program has to include an employer, and it has 
to look at programs that are worthy of expansion. 

So we hear oftentimes of the impaction of programs occurring in 
the nursing industry, where you have so many candidates that 
want to get into nursing but there aren’t enough slots. I have heard 
heartbreaking stories of people who had to wait 5 years to get into 
a nursing program at their community college. 

And, with this money, it will help to drive that expansion, so 
that capacity building, acquisition of equipment can be handled. 
And new areas that need to be expanded, so high-tech, renewable 
energy, those sources of new fields in the green sector can also be 
expanded. That is, I think, a shot in the arm for community col- 
leges, especially right now. 

I look at my own State of California, where there is a budget cri- 
sis and where the first hits are going to be lodged at the commu- 
nity colleges. Every State that participates will receive an amount 
of money, but it has to go through the community colleges. And 
they should partner with other groups that are nontraditional, 
community-based as well. They can partner also with, obviously, 
businesses through the WIA boards. 

But it is an opportunity, I think, for people to begin that discus- 
sion and to really make decisions at the local level, not be driven 
by the Federal Government, but what is needed at the regional 
level. So, say there is an opportunity to create lithium batteries in 
Ohio, and there is a community college system that knows they 
have a need for the equipment. They have a class size, but they 
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need to expand that more because there is a big need. Those are 
opportunities that are going to benefit the local participants, but, 
more importantly, be able to grow to capacity. 

And I think, again, that is an important program. And I hope 
that the Congress will understand that we need to preserve that 
program. Because my understanding is that there have been pro- 
posals to cut back in the fourth year of funding for that program. 

Chairman Kline. I thank the gentleman. 

Mr. Walberg? 

Mr. Walberg. Thank you, Mr. Chairman. 

And thank you. Madam Secretary, for taking our questions and 
our concerns, as well. 

I represent a district in Michigan right next-door to where you 
had the opportunity to tour the GM plant. I have a Chrysler prov- 
ing grounds. I have probably the newest and finest GM plant in 
Delta Township, up near Lansing, in my district, that I believe 
makes the cars people want to buy there. 

But we also, in my district, have 11.7 percent unemployment, on 
average. In several counties in my district, there is upwards of 15, 
16 percent unemployment still. So, truly, it is an issue where there 
has to be concern about employee safety, but also employee employ- 
ment and the success of businesses that are enabled by having rea- 
sonable and understood regulation that goes through. 

And so. Madam Secretary, OSHA recently pulled back two pro- 
posals, as you know, a noise standards and musculoskeletal dis- 
order proposals, citing the need for more study on how these pro- 
posals would affect small businesses and to better understand, as 
they said, how these would impact business. 

The question I would like to ask first for you to respond to is, 
can you explain how these proposals were put forward without 
clear understanding of the harmful economic impact on businesses 
and, I would hasten to quickly state, concurrently on employees as 
well, with little to show for improved worker safety? 

Secretary SOLIS. Thank you. Congressman Walberg. 

I would say to you that the reason why we pulled both regs back 
is because we know — we heard, we had a lot of comments from the 
business communities, as well as from other stakeholders, and we 
felt, again, in our best interest, that we take our time with getting 
more information from those groups that would be affected. I think 
that is the right thing to do 

Mr. Walberg. Forgive me. I guess the key question is, if, indeed, 
you came to the conclusion that we needed more time and needed 
to take more care, why wasn’t that the first order? 

Secretary SOLIS. Well, we do take in comments. And it is not to 
say that we close those comments off. But I would tell you that we 
are making every effort to make sure that we work with the Small 
Business Administration advocacy office, as we plan to do, and 
have more comment from the public. 

So it is actually taking a step in a direction that will allow for 
more thoughtful discussion from all stakeholders and from employ- 
ees, as well. Because we equally get a lot of concerns and letters 
from people who feel that we should be moving forward. So we also 
have a lot of, how could I say, interest on the part of those employ- 
ees that feel, why are we not taking action when we know that 
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there are certain issues out there that are impacting them cur- 
rently on the job. 

Mr. Walberg. Thank you. 

Secondly, last year, the Department rescinded the final regula- 
tions concerning union financial reporting on Form LM-2. That was 
promulgated by the past administration. And, as I understand it, 
the rescinded rule would have increased the information provided 
by large unions on Form LM-2 that they are required to file about 
parties buying or selling union assets and the compensation of 
union officers and employees, and it would have required consider- 
ably more detail and itemization in these categories than under the 
2003 rule. 

And so, can you explain to me why the Department rescinded the 
final LM-2 rule issued by the prior administration and how that 
doesn’t mean less information and less transparency for rank-and- 
file union members about how their dues are spent? 

And I ask that with the context that, since 2001, OLMS, using 
information from LM-2, 900 convictions and $93 million of court or- 
ders were issued in restitutions to workers. And that is a concern. 
And that is their benefit. So I am concerned that we would rescind 
those rules. Why? 

Secretary SoLis. We rescinded that rule because we found that 
it was duplicative in nature, and we were already receiving infor- 
mation that was already fulfilling its purpose. So there was no 
need to burden and provide more paperwork for information that 
was going to be made public anyway. And that is, quite frankly, 
our position. 

And I would tell you that, even though we have restructured the 
OLMS office, I did talk about the fact that we have actually been 
able to indict more individuals, bring more criminal prosecutions, 
and conduct, I think, a more robust, concentrated effort, where we 
are really looking at the bad actors. And I mentioned some of the 
folks that we were successfully able to prosecute — some, I men- 
tioned earlier, in New York. There was a case also in New York, 
CWA Local. Someone there, a former president of CWA in fact, was 
guilty of embezzlement; $200,000 to $400,000 was taken. And we 
were able to handle some of these very large cases. 

So I don’t think we have pulled back from our enforcement. What 
we are doing is trying to make sure that we have a level playing 
field, that all have access to information. And transparency is first 
and foremost in our mind. 

Mr. Walberg. Thank you. 

I yield back. 

Chairman Kline. I thank the gentleman. 

Mr. Andrews? 

Mr. Andrews. Thank you, Mr. Chairman. 

Madam Secretary, we are very proud that a young woman who 
sat at the kitchen table, worried about how to pay for her edu- 
cation, now sits at Cabinet table. We are very proud of you and 
proud of your service to our country. 

Let’s say that a constituent of mine runs a supermarket, hired 
a teenager this morning, 17-year-old, and had a question about 
what he was able to have her do, as far as duties in the store with 
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respect to certain worker-safety standards. Could that supermarket 
owner call your department and get an answer to that question? 

Secretary SoLis. Absolutely. And we are encouraging it, in fact. 

Mr. Andrews. And so, they wouldn’t have to hire an attorney or 
they wouldn’t have to spend money on something; that there is a 
Web site, I assume, that they could go to with some of that infor- 
mation? 

Secretary SOLIS. Our OSHA division, I think, has done a terrific 
job in making information accessible to everyone, in fact, for, in 
particular, business owners, small business, grocery types, many 
are immigrants. Many don’t have a good command of the English 
language. So we also provide information and tools to them in their 
language that is more accessible and more appropriate, for them to 
understand our laws. 

Mr. Andrews. I know this, frankly, is the Korean-American gro- 
cer in Camden, New Jersey, that I represent. It is the bodega and 
many others. There is a Polish market in one of my communities — 
Lithuanians. 

Now, I understand that the budget on the floor today would cut 
nearly $100 million from OSHA’s budget, almost a 40 percent cut, 
because you have to cut that by September 30th. So, in other 
words, if this becomes law, you would have to cut about 40 percent 
of what you spend in OSHA to get to the end of the year. 

Would there be somebody to answer that call from the super- 
market owner this morning if you had to do that 40 percent cut? 

Secretary SOLIS. I think, well, if that happens, we are not going 
to have that Web site available and that information, and we defi- 
nitely will have fewer staff available to 

Mr. Andrews. But my understanding is that one of the cuts that 
is proposed, which is the technology and information account, is the 
account from which the Department’s Web site is run. 

Secretary SOLIS. That is correct. 

Mr. Andrews. So you wouldn’t have the personnel to update and 
run the Web site. 

Secretary SOLIS. That is correct. 

Mr. Andrews. What other kinds of changes would it mean if you 
had to reduce your budget by 40 percent between now and the end 
of the year? What would it mean to the taxpayer who is sitting at 
home watching you testify today? 

Secretary SOLIS. Well, I think you would being seeing that there 
may be more injuries taking place. And, obviously, that has a cost 
to business, for the business owner but also for society if they are 
not given coverage, if there is no insurance or health insurance 
available. That also would have a devastating impact. 

Mr. Andrews. I assume that you get a number of complaints, I 
am sure, that are not valid, that perhaps a person who has a 
grudge against her employer, his employer calls and make an accu- 
sation, and you go out and look at it and find out that there is 
nothing wrong. I assume what would happen is you wouldn’t be 
able to investigate those claims as quickly as you do right now. Is 
that right? 

Secretary SoLis. That is correct. And I would tell you that one 
of the things that happens with OSHA is that, in many cases — and 
you don’t hear about this regularly — is that we will sit down and 
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we will negotiate with the business owner. And oftentimes it 
doesn’t lead to a particular citation or penalty because there was 
or will be corrective action. If they participate also in our consulta- 
tion or our programs that provide compliance assistance, we will 
look at that favorably. So those are things that the business com- 
munity may not be aware of. 

Mr. Andrews. Let’s pursue that for a moment. Let’s say that 
there is what — and Mr. Kline will want to pay attention; this is a 
lawyer’s phrase coming — a de minimis violation, where someone 
in 

Chairman Kline. Is that Latin or Greek or 

Mr. Andrews. It is Latin. 

Chairman Kline. Oh, Latin. Okay. 

Mr. Andrews. Yes, it is. It is Latin. It is high mass. 

But let’s say there is a de minimis exception. Notice is not posted 
on a bulletin board or something of that nature. It is your practice, 
as I understand it, to try and negotiate that out and perhaps just 
write a letter saying, “Please put the notice up.” 

Would you have the personnel to have those negotiations as fre- 
quently or as quickly? 

Secretary SoLis. Probably not. 

Mr. Andrews. Which I assume would lead to worse outcomes. 

I just want to make the point that a reckless cut like this obvi- 
ously has a severe impact on the Department, and that is regret- 
table. But it has an impact on the public: on the supermarket 
owner who wants to make that call, on the worker who is working 
in unsafe conditions, on the employer who has been wrongfully ac- 
cused and wants to get the matter resolved more quickly, or the 
employer who maybe wants to have a negotiation so you don’t turn 
a molehill into a mountain. 

And my sense is that the cuts that have been proposed would 
really impair what you are trying to do. We are going to do what 
we can do to make sure that you don’t have to deal with them. 

Thank you. Madam Secretary. 

Chairman Kline. I thank the gentleman. 

Dr. DesJarlais? 

Mr. DesJarlais. Good morning, and thank you for being here. 

It was great that you bring us good news, at the beginning of the 
hearing, that we have 600,000 new jobs to report. Can you tell me 
how many of those were private-sector and how many were govern- 
ment? 

Secretary SOLIS. I would tell you that, on the payroll survey, we 
reported that there were about 50,000 jobs. And that is based on 
the payroll figures. 

The household survey that I am talking about, the 600,000, are 
actual calls that the Bureau of Labor Statistics makes in a week 
and they call into different households. And what happens there is 
we are finding that people are attesting to their self-employment. 
That is, they gave up on an employer hiring them, and they are 
starting their own business. 

That is why I think it is also important to make sure that we 
have training available so people can start up their businesses le- 
gitimately and know how to do it and have a business plan and un- 
derstand what the tax structures are. 
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But, secondly, I would say that what we are finding also is that 
those 600,000 people came on-line, in terms of having johs. They 
weren’t employed before. Some of them also had two jobs. You find 
that there are people that had, say, a second job during the holi- 
days, working at a department store, they gave up that job and 
now are working full-time at the job that pays them a lot better 
salary. 

Mr. DesJarlais. Okay. 

Secretary SOLIS. So we are seeing that transition that is occur- 
ring right now. Some of that will play itself out as we go through 
and readjust our numbers. And every month they have actually 
been going up when they are readjusted, almost 10,000 to 20,000 
jobs additionally, that were lost originally when they were not cal- 
culated, that now get put back in by the BLS. 

Mr. DesJarlais. Okay. Thank you. 

Turning to MSHA, recently a media outlet examined a December 
22nd, 2010, MSHA press release highlighting 22 impact inspec- 
tions. In the release. Assistant Secretary Main was quoted saying, 
“MSHA’s impact inspection program is helping to reduce the num- 
ber of mines that consider egregious violation records a cost of 
doing business.” 

At least two of the mines were erroneously placed on the list, 
which MSHA attributed to coding and clerical errors. If the Depart- 
ment believes that regulation by shaming is one way to achieve 
workplace safety, what is the Department prepared to do when it 
makes mistakes like this? 

Secretary SoLis. I would say that what we have attempted, 
under our Assistant Secretary there, Joe Main, is to really take a 
good view at where those most egregious coal-mine operators are 
and try to get to those places, so that we can also give those folks, 
the operators, information about what safety plans they have in 
place, where we see hazards, and try to prevent that. 

We actually have a new tool that is available. We call it the pre- 
contest safety tool. And what it allows is for cases to be settled in 
a preconference mode before there are actual penalties or citations 
issued. And that is a good tool that is just coming about because 
of what happened at the Upper Big Branch explosion, where 29 
miners were killed last year, April the 5th. 

Mr. DesJarlais. How many people work for MSHA? 

Secretary SOLIS. I would say we about roughly maybe 400. I 
could be off, give or take. But it is not as big an agency as you 
would think. But they are working more strategically. 

Mr. DesJarlais. Does the agency fund itself with its fines that 
are levied? 

Secretary SoLis. Those fines help to provide for — I would have to 
get back to you, to give you how that breakdown is. 

Mr. DesJarlais. Okay. I have had some complaints from my dis- 
trict that that occurs, and sometimes they actually have said what 
they see is kind of a good-cop/bad-cop-type situation, where an 
agent will come in and they will say, “Well, you know, I am the 
easy guy.” And they will only fine him a little bit. But when you 
get the guy next week, he is tough, and he will fine them a lot. So, 
you know, if that is true, that may not be the greatest policy, at 
least in terms of the miners. 
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Do you know, when there is an accident like the one you spoke 
of in Virginia, does MSHA view that as a failure on themselves, or 
is it always the mine’s fault when you have a tragic accident? 

Secretary SoLis. Well, I could only speak to the time that I have 
heen on board and as long as my Assistant Secretary has been in 
place there. And what we have attempted to do, as I said, is really 
go out and do these impact studies to look at the more egregious 
mines, but also trying to extend more information to those other 
mines, the metal mines also, that 

Mr. DesJarlais. Excuse me, I am sorry to interrupt. I know we 
are running out of time. Have we seen a pretty significant decrease 
in accidents, mining safety records over the past decade with inter- 
vention? 

Secretary SoLis. I would is say that, over the course of the last 
2 years, that we have helped to provide more prevention. Because 
I believe there is that culture that is changing, in fact, because of 
what happened at the Upper Big Branch. I believe that more mines 
are being more proactive. 

And we are trying to standardize what our inspectors do, as well, 
so you don’t have that incident that you said, where someone comes 
in one day and charges a fine that is less or higher. We want con- 
formity, and so we are doing our very best to make sure that all 
our field investigators have the best training and that we are work- 
ing with industry to do that. There are a lot of good actors out 
there, and we want their stories to be told, as well. 

Mr. DesJarlais. Thank you for your time. 

Chairman Kline. I thank the gentleman. 

Ms. Woolsey, you are recognized. 

Ms. Woolsey. Thank you very much. 

In response. Madam Secretary, to what happens with the OSHA 
and MSHA fines, it is my understanding that these fines go di- 
rectly into the U.S. Treasury and the agencies do not even touch 
them. 

And I would like to say as an aside, the fines are so minimal, 
they wouldn’t have covered anything anyway, unless we brought 
those fines into the 21st century. 

Well, what a relief it is to have you here with us. Secretary Solis, 
and have you at the helm of the Labor Department, a department 
that is responsible for fairness and safety for workers — and, by the 
way, responsible for supporting businesses, because you are so ob- 
viously dedicated to improving and making sense out of the con- 
cerns of our workers and our employers regarding work-life con- 
cerns and regulations. Thank you very much. You have brought 
some clarity to us today. 

I thought and I felt really confident in the last Congress that we 
were on our way to bringing OSHA and MSHA into the 21st cen- 
tury, working with your department and with the House and the 
Senate. But now, and particularly this week when we are debating 
the Republican continuing resolution in the House, I fear that 
these spending cuts that we have been talking about, most of us, 
this morning would have an absolutely devastating effect, particu- 
larly on the health and safety of our workers. 

I don’t know how we can bring OSHA into the 21st century if we 
don’t have the wherewithal to make it happen. In fact, my concern 



51 


is that we may be backing ourselves into the early 20th century 
and we will have gone nowhere by the end of this Congress. 

So, in order to maybe make me feel better, if you can possibly — 
some of the issues we were working on last year, and we learned 
so much in our hearings and we got such good input from outside 
of the Congress and from the Department of Labor — where can we 
go with bringing OSHA into the 21st century and enacting a more 
vigorous law to protect our workers? 

Where are we going with the misclassification of independent 
contract workers, so we can level the playing field for the employ- 
ers that actually play by the rules? 

And how are the mine safety laws coming into effect? 

I mean, is there a way we can do this? One, if we don’t cut your 
budget 40 percent? I mean, that is the obvious answer. We can’t 
do that. But how are we going — can we work together in a bipar- 
tisan way to make these things happen? 

Secretary SOLIS. Congresswoman Woolsey, I think at the begin- 
ning of my statement I said that I am willing to work across the 
aisle to achieve the goals to help provide for a recovery, but also 
underscoring the importance of having worker safety and protec- 
tions in place. 

It is going to be difficult, given the proposals that have been pre- 
sented by the Congress to cut back so dramatically. I hope that we 
can come to some agreement on what should be done. 

And I do believe that the path that we are going down with re- 
spect to MSHA, all the success that this committee has had — I 
mean, we had an on-site hearing out in West Virginia after the 
Upper Big Branch mine explosion, and I thought there was a good 
level of discussion, hearing not only from people that were in the 
industry but also some of the causes of that. 

And I think that it is the job of the Congress to help us move 
legislation so that we can rectify where there are problems, where 
we have violators that actually skirt the law and are able to game 
the system and, thus, create a bigger backlog. And they contest 
many of those violations. We never are able to get to them. In fact, 
we got assistance from you, the Congress, to have a supplemental 
fund to help address that backlog, but I am here to tell you that, 
even with that, it is not enough. And if we cut that back, then it 
will eliminate the casework that we are doing even now, as it re- 
flects the ongoing investigation with the Upper Big Branch. 

So there are consequences to what we do. I would hope that we 
could work with the chairman here and also with folks in the Sen- 
ate that are interested in addressing MSHA. 

And then, secondly, on the misclassification, there are scores and 
scores of details about how people are not appropriately told that 
they are misclassified. They find out perhaps at the end of the tax 
period or they find out when they are injured that they have not 
been receiving appropriate information so they could make those 
adjustments to have health-care coverage or to know who is paying 
in for their workers’ compensation if they get injured on the job. 

We know that this is something that goes across all industries, 
misclassification. And it hurts because it doesn’t provide the type 
of revenues that the Federal Government and State governments 
are robbed of that help to provide these structured programs that 
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help to keep people safe and provide assistance that people so sore- 
ly need. So that is a big initiative on our part. 

And I would just say, with Wage and Hour, it would devastate 
if there are further potential cuts there, because we done such, I 
think, a good job in targeting, with the limited resources, to go 
after those industries where we know there are the most egregious 
violators and people that really do need to have the information. 
It isn’t just going after the business; it is also empowering the em- 
ployees to understand what rights and protections they have in 
place. 

Chairman Kline. The gentlelady’s time has expired. 

Mr. Rokita? 

Mr. Rokita. Thank you, Mr. Chairman. 

Thank you. Secretary, for coming. 

Dr. Bucshon, my friend to my right here, and I are both from In- 
diana. We are very concerned about MSHA and some mining regu- 
lations. I would like to, Mr. Chairman, yield a minute of my time 
to Dr. Bucshon. 

Mr. Bucshon. Thank you. Madam Secretary, for coming. 

I am concerned about MSHA’s proposed regulation concerning 
respirable coal dust. To give you a little background, my father was 
a united mineworker for 37 years in an underground coal mine. 
Both of my grandparents were coal miners. I understand exposure 
risks, and I also understand that — I am a physician, and I see a 
lot of patients with workplace-related respiratory problems, some of 
which are, to put it bluntly, their own issue because they refused 
to wear safety equipment, regardless of whether there were regula- 
tions in place to do so or not. 

My understanding is that this potential regulation may cost the 
industry about a billion dollars. And I would like to know, since the 
stakeholders requested the data that you used to establish this and 
were denied that information, what are the assumptions that 
MSHA made in coming up with this new regulation, when, from 
my perspective as a medical physician and understanding the coal 
industry, I don’t see what the really big push for regulating this 
was at this time? 

The other thing to know is, in a coal mine, most of the exposure 
is not actually to coal dust but it is to silica dust because of rock 
dusting of the coal mine walls. 

So I would like you to comment on the assumptions and why you 
guys feel like that this is something that needs to be in place. 

Thank you. I yield back. 

Secretary SOLIS. Thank you. Congressman. 

I would just refer you back to a promise that was made 40 years 
ago by the passage of the Federal Coal Mine Health Act that was 
passed in 1969 to eradicate black lung disease. And what we are 
finding is that it kills hundreds of miners, and former miners each 
year are severely impacted and impaired. And we are also finding 
that there is a rise even amongst young miners. So there is cause 
for concern. 

We know that we have to work with industry, and we certainly 
want to hear their comments. I am not opposed to that. But I 
would tell you that I think that black lung disease is one that has 
not been dealt with by this Congress for many years. And we be- 
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lieve that now is the time to act and to work as best we can with 
the industry. 

I don’t recall hearing this figure that you threw out, but I will 
certainly get back with my Assistant Secretary, Joe Main, and ask 
him to come and speak with you directly to tell you about exactly 
how we arrived at 

Mr. Rokita. Thank you. Madam Secretary. I appreciate that. Re- 
claiming some of my time, do you plan to make the underlying as- 
sumptions available to the industry? 

Secretary SOLIS. I will discuss this with my Assistant Secretary, 
Joe Main. And we can have that discussion, surely, with you and 
the other congressmen here. 

Mr. Rokita. When can you get back with me on that decision? 

Secretary SoLis. I will get back to you once I speak to my Assist- 
ant Secretary and we arrive at what parameters we can consider. 

Mr. Rokita. I know. Can you give me a day or time frame? A 
week, a month? How long before you think I would hear on your 
decision on whether or not you are going to make your underlying 
assumptions public? 

Secretary SoLis. I have to ask my Assistant Secretary when — I 
mean, we can certainly push this as soon as we can. I will make 
that commitment to you. 

Mr. Rokita. A week? 

Secretary SoLis. Can’t put me on record for that because I — you 
know, I 

Mr. Rokita. I mean, how long does it take to talk to someone 
that works under you? 

Secretary SoLis. It doesn’t take that long. 

Mr. Rokita. Okay. So maybe 

Secretary SOLIS. I am not trying to shy away from 

Mr. Rokita. So just give me a time frame. A week, a month? I 
know it is Washington, D.C., and all, but just some time frame. 

Secretary SoLis. Give me at least 10 working days. 

Mr. Rokita. Thank you very much. 

The number-one focus of the administration, according to the 
President, is jobs. I know you are a fan of card check. It doesn’t 
appear — and I stand to be corrected, but it doesn’t appear card 
check is going to get through this Congress. 

What is your position on card check? Do you intend to implement 
elements of card check through the administration or through regu- 
lation? 

Secretary SOLIS. I don’t have the authority to do that through 
regulation. And, as it stands, my priorities are to, again, look at job 
creation and worker safety and protection in the workplace. 

Mr. Rokita. Okay. Thank you. 

You mentioned that we need new mining regulations, when you 
testified, because people have died, unfortunately. From that, can 
I assume that MSHA enforced the current law perfectly and that 
no mining interests violated the current law, therefore needing new 
law? 

Secretary SoLis. I would tell you that what we found is that 
there has been a history where there are operators who have been 
able to game the system because of the way that the violations are 
set up, that they can be contested. And so there tends to be a back- 
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log of those contested violations, where we can’t really move for- 
ward. We don’t have all the tools that we need in place to actually 
come down and say, “Wait, stop, halt,” and really have, I think, the 
support that we need from the operator at that time. 

So that is why we need additional legislation, additional tools, so 
that we do understand and that we work with industry on this. 
There are a lot of good actors who want to see improvements. 

And, certainly, my agenda is not to put people out of business. 
I understand how important the coal-mining and the mining indus- 
try is to this country. But we also want to make sure that people, 
at the end of the day, can go home after their shift, and hopefully 
that we have compliance by those miners. And that is what we are 
attempting to do. 

And our program agenda really is to go out and start to talk to 
people. MSHA, in the past, I didn’t think really did a good job of 
working with the operators on both sides, the coal and the metal 
mines. And that is something that is equally important to us, as 
well. 

So I would urge my Assistant Secretary — I mean, it is not a prob- 
lem. We will make available time to see you and talk with you and 
to answer any further questions that you might have. 

Mr. Rokita. That wasn’t my last question, but thank you. I am 
out of time. 

Chairman Kline. The gentleman’s time has expired. 

Mr. Hinojosa? 

Mr. Hinojosa. Thank you. Chairman Kline and Ranking Mem- 
ber Miller. 

In this economic climate, it is imperative that our Nation create 
jobs, protect the rights of American workers, and prepare youth 
and adults for family-sustaining jobs. I am very pleased that we 
have Secretary Hilda Solis before us, that we can address some of 
the critical issues that concern me. 

Let the record show that I am very concerned and very dis- 
appointed that the Republican-proposed budget for the continuing 
resolution contains over $3 billion of cuts that zeros out our State 
and local workforce development system. 

Madam Secretary, in your testimony, you mentioned the need to 
reauthorize WIA. Can you elaborate on why we should update the 
WIA that we reauthorized back in 1998 and should have been re- 
authorized 6 years later? 

We must move forward to improve our Nation’s youth work de- 
velopment and adult education system in the 112th Congress. And 
I ask you to tell us and elaborate on why we should do it and how 
you recommend that we do it as expeditiously as possible. 

Secretary SoLis. Thank you. Congressman Hinojosa. 

It is a pleasure to be working with you again. I know, last year, 
we had many discussions on the reauthorization of WIA, and I 
hope that this committee will be able to work together in a bipar- 
tisan effort, as the Senate has. They have been working on legisla- 
tion this past year. Our staff has been able to provide technical as- 
sistance to both Senator Murray, Senator Harkin, as well as Sen- 
ator Isakson, and all those who are interested in this discussion. 

I would hope that the urgency of looking at how we can make 
this program more effective is a priority for the Department of 
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Labor. So we are ready and immediately available to help provide 
whatever technical assistance to both sides of the aisle so that we 
can get at resolving some of the problems and the hearsay that you 
hear about duplication of programs. 

We realize this program hasn’t been reauthorized for some 8 to 
10 years. Now is the time to act, now is the time to work on a bi- 
partisan level so that we can very much target and be more effec- 
tive and strategic and streamlined and get to those industries that 
need workers right away. 

So the urgency is now, is to have this done. And I look forward 
to your leadership. I know you have been involved with this for a 
long time. 

And with respect to safety and protection of workers, you and I 
know that, on an average, about 12 Latino workers lose their life 
every week — every week. And a majority of that is in the construc- 
tion industry. That is why our department of OSHA, as well as 
Wage and Hour, held a summit in Texas, where we drew about a 
thousand individuals — ^business community folks, employees, em- 
ployers, faith-based groups — to talk about how we could provide 
protections in that vulnerable population. 

Since that time, we have seen more participation on the part of 
industry. And we hope to provide more assistance to them through 
our compliance programs and some of our other efforts that we 
offer through OSHA, as well as through Wage and Hour. 

Mr. Hinojosa. Going back to the first part of my question, on 
WIA, I understand that the administration and you, as our Sec- 
retary of Labor, have thought out of the box and are talking about 
helping us think regionally instead of just the small area. 

As an example, where I come from in deep south Texas, we have 
a workforce group in McAllen working with the county next to it, 
in Starr County. But the regionalization that you all talk about is 
one that is much broader, that possibly brings two Members of 
Congress, or three or more, to work together so that we can train 
individuals and help them get to where the job is — engineering, 
science, technology, all those jobs. 

Tell us how you envision that this type of regionalization that 
you mentioned in one of my talks with you could be done and put 
into WIA. 

Secretary SoLis. Well, I think that what we are really looking at 
here is bringing together a better partnership that really is driven 
by the business community and what is being offered and what is 
available in that particular region. 

So, as an example, in Detroit or Michigan, where you have a 
large number of people who have been dislocated because the auto- 
mobile industry is no longer there, many of those skill sets that are 
there from those dislocated workers can be retooled and looking to- 
wards renewable energy, solar panel installation, or lithium bat- 
tery manufacturing. We are already finding that that is happening 
in places around the country. 

So we are looking to see what is generated from the region. And 
if we can get States to partner, that is a great idea. We are looking 
at funding 

Mr. Hinojosa. Forgive me for interrupting you, because my time 
is up. Can we work with the community colleges and universities 
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and the business community to maybe go after large amounts of 
money that could help us train and put them into those good-pay- 
ing jobs? 

Chairman Kline. Can I ask that the Secretary respond for the 
record? The gentleman’s time has expired. 

Mr. Hinojosa. Thank you, Mr. Chairman. 

Chairman Kline. Mrs. Noem? 

Mrs. Noem. Thank you, Mr. Chairman. 

And thank you. Madam Secretary, for being here. 

I know the chairman has covered a topic that I had a question 
about, so I would just like to make a comment on that. And if you 
have something to add, you certainly could, but then I would like 
to follow up with another question. 

So, you know, the President’s budget has been in the headlines 
over the past several days. And from what I have found, comparing 
it to previous years’ budgets, the Department of Labor’s enforce- 
ment agencies are certainly — the majority, or the vast majority of 
them are receiving increases, some of them quite large, except for 
one, which is the Office of Labor-Management Standards, which 
you know receives unions. 

For example, the Wage and Hour’s total budget is increasing 
from fiscal year 2010 to fiscal year 2012 by 15.5 percent. The 
OFCCP’s budget will increase by 3.8 percent. And then also, when 
you go to the EBSA’s, theirs will increase 26.4 percent. However, 
OLMS’s budget will decrease by 8 percent. 

So this is concerning to me because the OLMS has remained the 
same while the number of staff in the division has declined. And 
I would like to you elaborate a little bit on that, on why this diver- 
gence in enforcement funding specifically just for this one area that 
oversees — and then I would like to follow up with a different ques- 
tion. 

Secretary SoLis. Well, I would just reflect that our budget, actu- 
ally, for the Department of Labor is a reduction of about 5 percent. 
The President did ask for all of us to look within, where we could 
get rid of programs or remove them from our authority. 

And one that I would just want to talk to you briefly about really 
has to do with taking funds from the current, existing job-training 
programs and putting up a new effort, what we are calling an inno- 
vation fund, where we can look to experiment and audit and evalu- 
ate where we have inconsistencies and where we can make our pro- 
grams that are doing green jobs, youth build programs. Job Corps 
programs, dislocated worker programs, to really do some more fi- 
nite evaluation of that. 

That is going to be an evaluation tool, and we are doing it also 
in partnership with the Department of Education. So that is a new 
thing that is happening. It is not new moneys, necessarily, but it 
is taking from other pools and directing them. 

With the OLMS, I would say again, restate for the record that 
it is the level playing field again. We are looking at the same level 
of funding, but we are actually asking them to be more strategic 
in terms of their auditing, their investigations and convictions. And 
a lot of that, as I have already testified, has gone up. So we are 
going after the bad actors, and we are doing our best to go into 
elections where we see that there are improprieties, as well. 
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Mrs. Noem. Could I follow up with you on that? Per the levels 
of funding for these enforcement agencies, was that per your re- 
quest to the President, at the levels that you specifically would like 
to see them at? 

Secretary SoLis. I would say to you that all of us are looking at, 
in particular, how we can become more efficient, become also very 
consciously aware that we have to address the deficit. So all of us 
had to make some changes. 

And there are some programs that will no longer be under — one 
program, in particular, that deals with — a senior employment pro- 
gram that will be sent over to the Department of Aging in HHS, 
where it is more appropriately housed, so people that need addi- 
tional help, counseling and things, can be offered that assistance. 
That program is going away, and that is a significant amount. 

Mrs. Noem. Okay. Thank you. 

On a separate issue, I have just a quick question. President 
Obama also issued a memorandum on January 18th of this year, 
noting his intent to eliminate excessive and unjustified regulatory 
burdens on businesses. So, on the same day, your department 
issued a new rule that some small businesses noted extremely bur- 
densome by artificially increasing the wages of H2B workers with- 
out regard to economic reality. So, seasonal industries of all kinds 
throughout this country have sent a letter to the President, noting 
the rule’s departure from that commitment and raising their con- 
cerns. 

I would like you to comment on that, specifically if you recognize 
that letter has been sent and what your opinion would be as to this 
burdensome 

Secretary SoLis. Well, we were also attempting to address a law- 
suit that was brought against the Department of Labor for holding 
up these regs, in particular those salaries. So we are moving ahead. 
We know that — we are not going to be making those changes this 
year. We have actually put them off. 

Mrs. Noem. Okay. Thank you. Thank you for your answer. 

Mr. Chairman, I yield back the balance of my time. 

Chairman Kline. I thank the gentlelady. 

Mr. Tierney? 

Mr. Tierney. Thank you, Mr. Chairman. 

Madam Secretary, nice to have you with us. I appreciated having 
you as a collea^e, and I am proud of the job that you are doing 
in your new position. 

I particularly had the pleasure of working with you on authoring 
the Green Jobs Act and enacting that, as well. And we were both 
pleased, I think, when the Recovery Act put in $750 million for 
competitive grants for high-growth industries, training and job 
work there. Five hundred million dollars of that, of course, was tar- 
geted to the Green Jobs Act. 

Now, you told me, or your staff, I guess, told our staff, that when 
the solicitations for grant applications went out on the green jobs, 
it actually received between double and triple the response com- 
pared to solicitations of a similar size. 

Secretary SOLIS. Uh-huh. 

Mr. Tierney. I see that reflected in my district alone, where the 
interest was very, very high on that. 
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And I know some, you know, want to eliminate it altogether, you 
know, think that not enough people have gone to work quick 
enough. Apparently they wanted 1 day’s training and a joh the sec- 
ond day. 

But I wondered if you would go into a little bit of detail, tell us 
what the facts are on that and the success of that program. 

Secretary SoLis. Well, I want to congratulate you. Congressman, 
for spearheading that legislation, as well. We worked very closely 
with this committee and with, I know. Congressman Miller on that, 
as well. And that was signed by a Republican President, George 
Bush, in 2007. 

Mr. Tierney. Amazing. 

Secretary SoLis. I could see that the fruits of our investment are 
paying off. And, in fact, I think, because we have taken that bold 
step, that the industry is responding, and they are actually telling 
us that they would like to have more individuals that are fully 
skilled and trained; therefore, the need to continue this effort. 

I was reading in the National Journal, there was a study by the 
Pew Charitable Trust that, even going back as far as 2007, there 
were already 770,000 jobs created in the clean energy industry and 
more than 68,000 businesses that are going in that direction. 

In my State of California, the employment development depart- 
ment also said just recently that a million jobs were created in the 
clean energy sector. And this is positive, because I think that is a 
motivator for more people, businesses and community colleges, as 
well as our partners, to utilize our programs. 

Given the fact that we are going to have some moneys available 
through the TAA program and the community colleges, that is an- 
other way of helping to expand our effort and our reach, so that 
we really do home in on what the smaller industries — particularly, 
I am concerned about the small business, that they also have an 
appropriate level of trained individuals. 

We have some people here that are representing our Job Corps 
program from Woodland. Every Job Corps program since I started 
as Secretary has to provide curriculum on green jobs, so they are 
also getting a dose of that training and exposure. Some of them 
have already been given job offers, in some cases. 

But, nonetheless, it is something that it is, I find, very refreshing 
for people to hear, that they can make the transition from, say, a 
welding job to now someone who has, with additional training, got 
into welding and providing support for a wind turbine. And up in 
your part of the country, that is a big demand, and that industry 
continues to grow. 

And we are being outcompeted, quite frankly, by our friends in 
China and other countries. So we need to have a capable workforce. 
Business needs to know that they can rely on a trained workforce, 
so they can make that account in their budget and make it pos- 
sible. 

Mr. Tierney. I suspect it is not different in other districts. In my 
district, the biggest champions of the Workforce Investment Act 
and boards are employers, businesses in particular, small busi- 
nesses who participate in that. 

I am struck by the recklessness of an effort to cut $3 billion out 
of our job-training program, just what that would do to devastate 
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the One-Stop shops, what it would do for youth worker programs, 
some 250,000 youth affected by that. You are talking about young 
people getting an opportunity; that is gone if we take this kind of 
reckless action on that. It just goes on and on. 

But, you know, tell me about an individual whom I met in my 
district, a 58-year-old gentleman who lost his job — first time he has 
been unemployed for an extensive period of time. First, he held on, 
thinking he was going to get the same job back. Then it became 
clear that is not going to happen. Now he is getting some education 
and training so he can get back into the workforce. Found out he 
had prostate cancer, dealt with that. 

You know, if we take $3 billion out and decimate the workforce 
investment boards and all of that, where does a fellow like that go 
to get his life started again, to build back his ability to sustain his 
family? 

Secretary SoLis. It becomes very hard, especially when we still 
have 14 million people that are out of work, and more than half 
have been off of work for more than 6 months to close to a year. 
And many of them, quite frankly, half of them have just above a 
high school education. It is no longer acceptable just to have a high 
school education. You have to have more training certificates, and 
you also should have the ability, when made available, the ability 
to go to a community college. 

That is why the TAA program that we are rolling out is so im- 
portant — the need to underscore that we want more people to get 
that certification, because that is the first thing I hear from the 
business community: “Secretary, we don’t have enough people that 
meet the needs of what I need in my particular business.” And it 
is about having high-tech capability. It is about having people that 
have adaptable skills and understand how to be flexible, also, with 
respect to their training. 

And for the dislocated worker that you just described, it is very 
typical of what we are seeing across the country. And it is going 
to take more time, more training to get them up to speed, to get 
them ready and accessible for, say, a new place of employment. 

Mr. Tierney. Thank you. 

Chairman Kline. The gentleman’s time has expired. 

Mr. Ross? 

Mr. Ross. Thank you, Mr. Chairman. 

Madam Secretary, one of the things that I have seen — and if you 
were responsible for this, I want to thank you — and that is a rescis- 
sion of the MSDS, or the musculoskeletal disorders, provision last 
month. Because, to me, it creates not only an unduly burden on 
employers, but it also may give rise to other causes of actions — in- 
side the ADA, in tort law. And, as you know, employers are strictly 
liable under workers’ compensation laws, regardless of fault. 

And so, under the MSD, when a Log 300 is filed out and they 
have to report these repetitive trauma injuries or conditions, then 
they are essentially guilty until they can prove that there is no 
causal relationship. That was rescinded, but I think what is impor- 
tant is not so much that it was rescinded but that it took so long 
for OSHA to consult with the small-business community. 
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Are there other regulations that we can anticipate that might be 
of such egregious nature that are on the forefront of being promul- 
gated? 

Secretary SoLis. Congressman, what I would say is that we with- 
drew those two regs that you spoke about. One had to deal with 
noise, as well. 

What we are doing, as I said, is we are consulting with the 
small-business advocacy office there to make sure that we do a 
thorough analysis and we get all the comments that are necessary. 
And then at a time which is appropriate, those regs may come back 
or they may not. It depends, quite frankly, on what the staff that 
are looking at all the comments and the 

Mr. Ross. But wouldn’t you agree that there should be a closer 
representative between those impacted by the regulations and 
those 

Secretary SoLis. We absolutely need to hear from everybody, all 
the stakeholders, including those people that are injured. 

Mr. Ross. Would you agree that probably one of the best things 
that we can do to recover from this recessionary period that we 
have been in is to have the creation of sustainable private-sector 
jobs? 

Secretary SoLis. I believe that we — we need to have partners 
with the private industry, with the business sector. And in all of 
our partnerships, regardless of what is said, we do partner with the 
business community. They have to be a part of our workforce in- 
vestment funds and 

Mr. Ross. But getting the private capital in the market to create 
jobs is a necessary function of a recovery, wouldn’t you agree? 

Secretary SoLis. Well, I would agree that what the President did 
last December to allow for tax breaks and credits for entre- 
preneurs, I hope, to begin to make that adjustment to hire people 
up will be an incentive. The tax credits that were given alone, I 
think, is one part of it, one part of the solution, but we definitely 
need to do more. 

Mr. Ross. Two years ago today, the President signed into law the 
stimulus package. And as we look back over the last 2 years, we 
still have 9 percent unemployment. We have seen a greater cre- 
ation of Federal jobs than we have seen in private-sector jobs. It 
has not been, I think, the panacea that those who supported it at 
the time thought it would be. 

In your opinion, do you think that the stimulus plan has been 
a success or a failure? 

Secretary SOLIS. I think the Recovery Act money actually helped 
to prevent 3 million people from losing their job, where unemploy- 
ment would have been much higher. 

If you recall, last October we had an unemployment rate above 
10 percent. It has now dropped 

Mr. Ross. To 9 percent. 

Secretary SOLIS [continuing]. To 9 percent. And what we have 
seen in the last year is that we have created 1.1 million private- 
sector jobs. I am not talking about public sector; I am talking about 
private sector. 

Mr. Ross. The public sector has 
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Secretary SoLis. That is the first time that we saw an increase 
in private-sector jobs than we did in the last 2 and 3 years, even 
before this President took office. 

Mr. Ross. You know, as a consumer, I am sure that you choose 
to buy that which you find to be the best product at the best price. 
In other words, competition does have its benefits to the consumer. 
And the more choices you have as a consumer, the better price and, 
I think, the better market you can have. 

When we look at project labor agreements, we are essentially 
shunning away a marketplace environment to allow for nonunion 
contractors to hire nonunion labor at a better price to be just as 
effective and, yet, save money. 

Wouldn’t you agree that we need to revisit the project labor 
agreements and allow for a market wage, as opposed to a union 
wage, in the implementation of these contracts? 

Secretary SOLIS. Well, I would beg to differ with you. I think that 
many successful project labor agreements have been created and 
instituted by the private sector. In fact, Toyota has been one of 
those proponents of project labor agreements, as have other major 
industries, as well. 

What we are finding is that the costs are actually, in many cases, 
lower. You find agreements both with labor and management. They 
are able to come to agreement on what the timelines are and trying 
to minimize any labor disputes that might occur during the life of 
that contract. 

And, actually, that is something that I think helps to incentivize 
the local community to hire local, so that we can address that big 
issue of unemployment that you talked about. 

Mr. Ross. But it does favor union labor as opposed to nonunion 
labor, wouldn’t you agree? 

Secretary SOLIS. I think that it isn’t just labor. There are many 
opportunities for different segments of the community to be a part 
of that PLA. 

Mr. Ross. One last question. You spoke about the Employee Free 
Choice Act, and I agree with you, I don’t think that that is some- 
thing that can be implemented by way of regulatory rule. But, in 
your opinion, would you support the Employee Free Choice Act 
as 

Secretary SoLis. The President and I agree that collective bar- 
gaining should be a right. But whether or not there are votes to 
change that, currently I don’t see that happening in at least the 
near future. 

Mr. Ross. I see my time is up. 

Chairman Kline. I thank the gentleman. 

Mr. Holt? 

Mr. Holt. Thank you, Mr. Chairman. 

Madam Secretary, it certainly was a pleasure to serve with you 
in this body, and it is a pleasure to see you at work in the Depart- 
ment. 

Let me touch quickly on four points. 

First of all, I wanted to applaud you and Assistant Secretary 
Oates for tying the WIA to public libraries. Public libraries are so 
important for people to get the job training and connect to jobs. 
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And I would like to you keep us informed on how that effort is 
going. 

Secondly, you spoke to Ms. Biggert about her concern to get bet- 
ter investment information and education in your coordination with 
the Securities and Exchange Commission. I hope you will keep me 
informed, along with Ms. Biggert, on that issue. 

Secretary SOLIS. Certainly. 

Mr. Holt. With regard to OSHA, which, you know, 40 years ago. 
New Jersey Senator Pete Williams helped to enact OSHA. And I 
am just — I can’t emphasize too strongly the importance that OSHA 
has. There are millions of Americans who have their arms, legs, 
eyesight, and even lives — and they don’t know who they are — they 
have those because of OSHA, but they don’t know that those were 
saved because of OSHA. 

You know I have been a big proponent of reinstituting the Office 
of Technology Assessment, this important congressional agency. 
Before OTA was defunded, it did a review of OSHA, quite a de- 
tailed review. And it came out with quite positive conclusions about 
the effectiveness of it, about the methodology and analytical prior- 
ities, and even about the cost burden that OSHA imposes. 

I think it is time for an update on this, whether it is done 
through the GAO or otherwise. I would like to talk with you about 
how we might update that. Because I am sure the results will be 
useful in actually making the case for how important OSHA is to 
keep going. 

And then, fourth, I just wanted to mention the legislation that 
Representative Petri and I introduced in this Congress, the Life- 
time Income Disclosure Act, which will help workers prepare for re- 
tirement by providing them with information about how their sav- 
ings will address their monthly living expenses on into retirement. 

And I know, last year, the Departments of Labor and Treasury 
held a well-publicized request for information on lifetime income. 
And I think this is a good way to go, and I wanted to ask you how 
Congress should be working with the Department on this issue. 

Secretary SoLis. Well, your last question. Congressman — we are 
very interested in working with you. We know that there are dif- 
ferent populations that are affected with respect to how they save 
and what information they get or they don’t get. And, typically, a 
widow, for example, may have had a work situation where she may 
not have had 20 or 30 years in the workplace because she had to 
take care of her family and now finds herself in a situation where 
she doesn’t have adequate retirement funds that she should have 
known earlier to set aside in some way. And there are tools to do 
that. 

So, through our offices of EBSA, Phyllis Borzi, I believe, has done 
a really great job in making sure that we provide as much informa- 
tion, as much transparency and options, so that individual, con- 
sumers can make better decisions about what they want. 

Typically, in some cases, when someone retires and they want to 
tap into that fund, it may not be wise to get a lump sum at one 
time. They may need to have it staggered. As you know, that is a 
very important part of managing one’s budget in that particular 
situation, when people are living off that one last amount of funds 
that is going to keep them going for a few years. 
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So it is so deeply important, and it is something that we care 
very much about. We want to work with you on that. 

With respect to OSHA, as you know, if OSHA wasn’t in place, 
I think we would have a much higher rate of injury. And because 
of OSHA and the passage back in 1970 — and they are going to be 
celebrating their 40th anniversary, as well — we have been able to 
see reductions of 65 percent in occupational injury and illness. And 
that has been a tremendous factor that has helped keep people on 
the job, keep them safe, and to also minimize disturbances that 
might have occurred with their employer, bankruptcy or what have 
you, because someone was injured or someone was killed. 

Mr. Holt. Thank you. 

Chairman Kline. I thank the gentleman. The gentleman’s time 
has expired. 

Let me note, the Secretary and I talked before the hearing about 
what time we would wrap up. It looks to me like we have about 
15 or 20 minutes more of questions, which would take us to about 
12:15. Is that all right? Something like that? 

Okay, thank you very much. 

Mr. Thompson, you are recognized. 

Mr. Thompson. Thank you, Mr. Chairman. 

Madam Secretary, thanks for coming today, for your testimony 
and your response to questions. 

It is probably appropriate — I represent Punxsutawney, Pennsyl- 
vania — because I feel like I am caught up somewhat in the movie 
“Groundhog Day.” It was about a year ago, February 2010, you 
were here, and we had a discussion about project labor agreements. 
And I had mentioned a new construction project for a Job Corps 
center in Manchester, New Hampshire, that was subject to the 
PLA. And then, mysteriously. Department of Labor canceled the so- 
licitation for bids in November of 2009. 

I also drew a comparison between that project labor agreement 
that was imposed on a contract in my home State of Pennsylvania, 
when Governor Rendell required a PLA for Rockview State Prison. 
Yet again, no one bid, and the project was put on hold. 

The Obama administration contends that PLAs control cost fac- 
tors, and the President put forth an Executive order encouraging 
PLAs. However, in areas like New Hampshire and Pennsylvania, 
this removes about 85 percent of the eligible firms from bidding. 

Madam Secretary, I would rather not revisit the past, but last 
February our 5 minutes ran out before you actually answered my 
question. It was asked by then-Chairman Miller that you would fol- 
low up in writing, and, well, we are still waiting. That is the 
“Groundhog Day” part. 

So I want to come back to that question from a year ago. Why 
was the New Hampshire project put on hold? 

And, secondly, since there have been PLAs successfully chal- 
lenged in other cases, most recently in Pennsylvania, a VA center 
in the Pittsburgh area last December, has the administration 
begun to reconsider Executive Order 135022? 

Secretary SoLis. Well, Congressman, I would just say to you 
again that we believe that PLAs actually help to bring down the 
costs and provide conformity. 
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With respect to withdrawing the Job Corps New Hampshire, that 
bid is actually — we wanted to take more comments. We felt that we 
didn’t do a sufficient job in making sure that we had actually pro- 
vided more opportunity for people to make comments and to be a 
part of that process. So we realized 

Mr. Thompson. Was there any implication 

Secretary SOLIS [continuing]. That we had to bring that back. 

Mr. Thompson. Was there a similar experience at all in Pennsyl- 
vania, where, frankly, I mean, 85 percent of the eligible companies 
in Pennsylvania — I know that is a State project, but it was a 
PLA — chose not to bid. It really excluded, frankly, all of the work- 
force. I think, in central Pennsylvania, companies 3 hours away 
that were totally union that would have bid. It drove the costs up, 
and even Governor Rendell saw the perils of that. 

Secretary SoLis. Well, I can’t really comment on what the State 
is doing because we don’t 

Mr. Thompson. Well, I know that. But I am asking, what are the 
experiences in New Hampshire with the Job Corps? 

Secretary SoLis. I don’t think — I can’t go into detail because I 
don’t know all the particulars about the State project. 

Mr. Thompson. Okay, well, if you wouldn’t mind, we have been 
waiting a year. You know, an Under Secretary or someone, if you 
could have them, like, within 2 weeks get back to me. Because 

Secretary SoLis. Absolutely. I apologize. 

Mr. Thompson [continuing]. This is obviously very important to 
me. 

I had the opportunity — and one of the things I wanted to — we 
have done some things on mine safety, obviously, in the 111th Con- 
gress. And one of the things that I know that has been added — 
there was a Pittsburgh office that was opened for the Federal Mine 
Safety and Health Review Commission, you know, I think as part 
of the effort to address the backlog. And I think the cases were 
around 10,000, or something like that, in the backlog queue. And, 
frankly, I think there are some creative things going on there. They 
are trying to get retired judges. They have staffed up to about 20 
judges is my understanding, and using some retired folks and some 
part-time. 

The issue of backlog at the Mine Safety and Health Review Com- 
mission certainly has been highlighted through those hearings, as 
I said. Do you believe that MSHA’s pilot conference program is 
working to relieve that backlog at all? 

Secretary SoLis. Well, we just started it. And I do believe that 
it is making a difference. And I had a discussion with our Assistant 
Secretary, Joe Main, about it just last week to find out how that 
is coming along, because I am very interested in finding out how 
we are able to prevent us from having to go out and cite different 
operators. 

So I believe the more we do that and we engage, we give people 
information up front — and I know that Joe has traveled all over the 
country to make sure that we reach out to the associations. And 
they have been very supportive, especially in the metal mines, in 
particular. They seem to be very receptive to this. 
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So I am very open to seeing that happen, and I would love to 
have my Assistant Secretary stop by and see you and give you a 
preview of what we are doing and what our intent is. 

Mr. Thompson. Thank you. 

Secretary SOLIS. I will make sure we get back to you. Thank you. 

Mr. Thompson. Thank you, Mr. Chairman. 

Chairman Kline. I thank the gentleman. 

Mrs. Davis? 

Mrs. Davis. Thank you, Mr. Chairman. 

Secretary, good to see you. 

I am sorry that I wasn’t able to be here earlier, and you may 
have answered some part of this question, I think, in talking about 
veterans. I know recently you had an opportunity to visit Camp 
Pendleton and, certainly, to tout the Department of Labor’s strat- 
egy of No Veteran Left Behind, and I greatly appreciate that. 

Could you elaborate a little bit more on how the Department of 
Labor could better work with the Department of Defense? Because 
we know that, no matter — I mean, there is quite an effort going on, 
and I appreciate the work that has been done and what you stated 
in your written statement here. Are there some disconnects there? 
How can we be more helpful? How can the Department of Defense, 
as well? 

The other issue that I think is really critical and, in speaking to 
a number of individuals on the boards and working within the com- 
munity colleges, we have a number of schools that have veterans 
centers but very few, really, to meet the need. 

Does the Department of Labor play any role in that? And would 
there be a role there in trying to help facilitate so that our veterans 
at our community colleges, particularly, where the need is so crit- 
ical, have the support system as well as the training supervision, 
mentoring that is required there? 

Secretary SOLIS. Thank you. Congresswoman Davis. 

We are working with the Department of Defense on a new effort 
to revitalize the Transition Assistance Program, known as TAP. I 
think you are aware of that. That program has been around for 
many, many years, but very little evaluation had been done in 
terms of the quality and the service that was provided. 

So my Assistant Secretary, Ray Jefferson, has been leading, for 
the last year and a half, on helping to revise and expand and make 
that program more meaningful, so that it isn’t just dropping infor- 
mation but actually following up at every point, so that the vet- 
eran, whether they are still in the service waiting to exit or if they 
are already out of the system, that there is a way that they can 
continue to get information about careers, job training, and other 
assistance, mental health, other things that they might need, as 
well as their family. So military families are also a part of that 
component. 

And much of it is being funded, actually, out of Department of 
Defense, because our budget is very minimal, as you know, with re- 
spect to being able to roll out something that big. But they have 
bought into the idea that our office would help to provide supports 
to structure this new program. 
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I am very excited about it, and I think you are going to be hear- 
ing more. And I would love to have my Assistant Secretary come 
by and see you. 

With respect to community colleges, without a doubt, we need to 
coordinate more our veterans programs that we have that are of- 
fered by the State. We actually provide funding that goes to the 
States, and they then hire up and place those individuals through- 
out the State, usually through our workforce investment programs, 
the WIA, or the One-Stop centers. 

They need to be collaborating with the community colleges. There 
is no reason why we shouldn’t be targeting — and I believe through 
the TAA program, the new funding that is being offered to the com- 
munity colleges. There could be an incentive, there could be a dem- 
onstration project out there somewhere that could use that funding 
to actually illustrate how important it is that those two can con- 
nect, the veteran that is coming back from war, the younger one 
that actually needs to have several things going on — counseling, 
mentoring, but also a rigorous curriculum that is going to help 
them make that transition. So if they want to go into a short-term 
job or get a certificate in 6 weeks, they can do it at a community 
college, or a 2-year program. So we want to make those seamless 
for them as best as possible. 

But I would love to have the opportunity to talk to you about 
that, as well as what we are doing with homeless women veterans 
in our initiative to really go out and meet the needs of these re- 
turning veterans. We are finding that there is a high rate — and you 
know this — of suicide amongst our young returning vets, as well as 
the fact that we are seeing many women who were in the war, 
serving in Iraq and Afghanistan, that are coming back, and you 
don’t see that there are symptoms per se physically, but you are 
finding out after that they are not able to connect back home, to 
reintegrate. So we are very, very concerned about that aspect. 

And my Women’s Bureau is working with our VETS department 
to see how we can better conjoin and work with other agencies to 
help provide that needed support for these women, in some cases 
who have children as well. 

Mrs. Davis. Uh-huh. I am really glad to hear that. Because I 
think one of the concerns that we have in the community is that 
there are a lot of efforts out there, but people don’t necessarily 
know what is going on, you know, whether it is right, left, or cen- 
ter. I mean, people just don’t understand the efforts that others are 
doing. So I think there is a key role, actually, for the Department 
of Labor. 

Secretary SoLis. And, by the way, visiting Camp Pendleton, the 
Helmets to Hardhats program was, I think, very essential for many 
folks that are getting ready to exit the military. That happens to 
be the Marine base there. We are looking to expand those efforts, 
I know DOD is, in other major States like Washington and, I be- 
lieve, maybe in Georgia, Lejeune, Fort Lejeune. 

Mrs. Davis. Great. Thank you. 

Thank you, Mr. Chairman. 

Chairman Kline. Thank you. 

Mr. Platts? 

Mr. Platts. Thank you, Mr. Chairman. 
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Madam Secretary, good to see you. 

Secretary SoLis. How are you? 

Mr. Platts. Always a pleasure when we served together and now 
in your new role — or, not new, but current role. 

I have, I guess, two areas of a comment and question, and they 
relate to the Office of Labor-Management Standards. And I share 
these comments or questions as a former union member. Teamster 
union. Local 430, as well as with many family members, retired 
union members or current. 

First is to associate my comments with the chairman and his 
concern about the budget, which shows, I would say, a lack of addi- 
tional commitment to the Office of Labor-Management Standards 
in comparison to the Bureau of International Labor Affairs, which 
is getting about a 10 percent increase under the proposed budget. 
Yet, an office that has seen its personnel be cut by about 16 per- 
cent in recent years and is really the main enforcement office for 
unions properly disclosing how they are handling their union mem- 
bers’ money — so, first, I associate myself with the chairman’s com- 
ments and his concern. I share them, and think we should be bet- 
ter prioritizing protecting the labor affairs of American workers be- 
fore we are increasing spending on labor elsewhere outside of this 
country and, specifically, the Bureau of International Labor Affairs. 

My specific question, I guess, is if you can share with me the 
logic — you know, the Office of Labor-Management Standards and 
the original law of the Labor Management Reporting and Disclo- 
sure Act of 1959 is really about openness and transparency, that 
union members know that their funds are being handled properly 
by their leadership — a very important law, now 50-plus years in 
the works. And there have been efforts in recent years to strength- 
en disclosure and greater transparency — improvements to the LM- 
2 form, the LM-30 form, a new requirement, the Form T-1, to real- 
ly require more transparency. 

Instead of moving forward with that, what we have seen is this 
administration go backwards. My understanding is, as of October 
of 2009, the administration announced that they were rescinding 
the improvements to the LM-2 form. They announced also that 
they would not enforce the changes to the LM-30 form, and, just 
in December, published a final rule rescinding the Form T-1 com- 
pletely. 

I guess I would like to know the logic behind lessening trans- 
parency if we really are serious about protecting union members 
and how their money is being handled. 

Secretary SoLis. Thank you. Congressman Platts. 

I would say to you that what we have done is kept the level of 
funding consistent. So there really isn’t a major increase, as you 
state. And I would just say that one of the things we are doing is 
also looking at technology 

Mr. Platts. But, Madam Secretary, there is not a major increase 
for the Bureau of International Labor Affairs? 

Secretary SoLis. When you asked me about OLMS, their level of 
funding is the same to what it was last year. 

Mr. Platts. Right. But if you look at where you are in several 
years total, your number of enforcement officers is down about 16 
percent. So instead of trying to, you know, return some of those en- 



68 


forcement officers that go after misuse of union dollars, instead we 
are increasing funding for international labor. 

Secretary SoLis. Well, I would say to you that we have actually 
been able to target — more of our improvements that we have seen 
is doing more auditing and actually having a higher rate of convic- 
tion and indictments. 

And I said earlier, I don’t think you were here when I said it, 
but back in 2010 we actually started looking at election investiga- 
tions. And we actually were able to ramp that up, in comparison 
to what happened between 2006 and 2009 before I took over. 

So I would say to you that we are being more targeted. We are 
using more transparency in terms of using the computer, actually, 
to be able to disclose information much more quickly. We don’t 
have to have as much, how could I say, emphasis on getting a lot 
of paper when a lot of this can be posted and made available to 
members. 

And we certainly want to go after the bad actors. And I said ear- 
lier that we have some major convictions of folks that are in the 
labor movement that were not doing the right things, and many in- 
dictments that were made. So we are not going to move back on 
that at all. 

Mr. Platts. The effort to crack down and have those indictments 
I support, obviously. But I guess — there are two issues here, and 
one is transparency. Why rescind the regulations that were adopt- 
ed to have more transparency? What was the decision behind the 
changes? 

Secretary SoLis. Congressman, some of the information that we 
were already — that we were initially getting from other forms was 
duplicative. So we were trying to actually minimize the amount of 
information that wasn’t necessarily needed. We are getting it to 
be^n with, so we didn’t need to have an additional paperwork re- 
quirement. 

So I think that is what we are trying to get at. It is not that we 
are excluding information. By all means, we are actually putting 
more information up so people can see it and that members can 
have that information and knowing fully that it is going to be 
available on the Internet. 

Mr. Platts. My time is up. I guess my request would be if you 
could submit to the committee the examples of duplication that 
were in the 

Secretary SOLIS. Sure. 

Mr. Platts [continuing]. LM-2, the LM-30, and the T-1, what 
was duplicative that is now not necessary to be acquired, so that 
I better understand. Because it doesn’t seem logical to me, and 

Secretary SOLIS. I will have our director come and speak with 
you directly, as well, John Lund from OLMS. 

Thank you. 

Chairman Kline. I thank the gentleman. His time has expired. 

Mr. Kelly? 

Mr. Kelly. Thank you, Mr. Chairman. 

And, Madam Secretary, it is nice to be with you. 

I have a concern as a small-business person, myself, and under- 
standing very much what wage taxes mean. In your testimony, you 
said, “The Department is focused on jobs of the future. And we also 
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understand that workers who are laid off cannot wait until the fu- 
ture to get a paycheck. We are doing everything we can to get 
workers into jobs quickly.” 

Also in the testimony, you said, there are 23 million unemployed 
workers right now who received $150 billion in unemployment in- 
surance benefits in 2010, and that currently there are more than 
6 million workers who have been unemployed for more than 26 
weeks. 

My question is, how many of these recipients have been required 
to take job training under the Workforce Investment Act? 

Secretary SOLIS. Well, I would tell you that many of the pro- 
grams that we do offer, in particular through our One-Stop centers, 
we do require, in some cases, for people to come in. Some States 
actually do that, where you have to come in if you are a recipient 
of UI and go through some of the training programs, get an assess- 
ment, and then find out exactly where it is you want to go. 

But what I think is important to underscore here is, the Unem- 
ployment Insurance Program is supposed to provide a safety net for 
people while they are transitioning and finding a job. Keep in 
mind, you still have almost five unemployed people per one job. 
And that isn’t going to change as quickly as I would like, but we 
are working on it. 

In addition, that $1 of UI money that goes back to that recipient, 
$2 are generated to keep some of the local businesses’ doors open. 
So the grocery store, the gas station attendant, the dry cleaners, 
people are also seeing that money then going back as kind of a 
short stimulus for areas that have been heavily impacted. 

Mr. Kelly. And I understand that. So, in December now, the 
President made unemployment benefits available for up to 99 
weeks. So do you support making enrollment in a job-training pro- 
gram mandatory for accepting unemployment insurance after a cer- 
tain number of weeks? 

Secretary SOLIS. I am not sure that, at this time, I can say that 
I can do that. But certainly, working with the Congress and fig- 
uring out ways that we can incentivize people that are receiving UI 
or even those that may be shortly laid off, giving incentives so that 
the Federal Government can provide on-the-job training so we can 
consistently keep these people from being laid off — those are dif- 
ferent activities that we offer now that many businesses are not 
taking advantage of 

Mr. Kelly. Okay, well, I am going to encourage you. Because I 
have been involved in good investments and bad investments, but 
when we talk about the Workforce Investment Act, I think that the 
money we are spending, we deserve to have a positive return on 
that. And so I am going to encourage that people really get into 
looking into this. And, actually, if we are going to do this, we have 
to get people back to work. And I just don’t think we are going in 
the right direction. I see a lot of money being spent, and we don’t 
see a lot of jobs coming back to the forefront. 

Thank you. 

I yield back my time, Mr. Chairman. 

Chairman Kline. I thank the gentleman. He set the example at 
the very end of the hearing, but I appreciate it nevertheless. 

Mr. Miller, any closing remarks? 
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Mr. Miller. Thank you. 

Just quickly, one, I want to thank the Secretary, and I want to 
thank her for her administration of this agency. 

But back on the discussion you had with Mr. Platts, I would hope 
that we would also have some transparency. I think the LM-2, the 
LM-30s and the 20s, there really is an uneven level of bureaucracy 
required here. Certainly, one, it is a question of what the business 
consultants who do the anti-labor activities, whether they are even 
filling this out and complying with this. I am worried about that. 

I would say to my colleagues on the other side, if you put this 
level of regulation on a business, you would be screaming to high 
heaven. Well, you know, but to do this to labor, somehow that this 
is free. I don’t think you should relish that would you create that 
kind of system that is so costly and so burdensome to these organi- 
zations. 

But I would be interested in the compliance rates and the dis- 
parities in terms of reporting requirements and liabilities in this 
also. 

But thank you very much for being before the committee today 
and for your responses. 

Secretary SOLIS. Thank you. Congressman Miller. 

Chairman Kline. I thank the gentleman. 

I want to take just a minute to address an issue that has been 
kicked around here several times. You know. Madam Secretary, 
that we are — in the last Congress, we didn’t have a budget and we 
didn’t pass any appropriations bills. And so we are in the business 
of working with continuing resolutions and trying to debate how we 
should allocate that money. 

The question came up, I think from the ranking member and 
others, about the VETS, V-E-T-S, program and One-Stop shops. So 
I just wanted to point out a couple of things about that. 

One, it was mentioned by a number of my colleagues that we 
have in this job-training business, you know, 9 agencies spending 
$18 billion for 47 different job-training programs. And then Mr. 
Miller and I have had this discussion a number of times about how 
we need to address WIA and make this simpler and, clearly, less 
wasteful. 

But the question was raised about whether or not One-Stop 
shops would have to shut down on April 1st or something like that. 
Certainly, I don’t have the definitive answer here, except, clearly, 
there is money, there is $550 million in carryover balances that are 
unexpended and unobligated for the One-Stop system from 2010. 
There is another $1.1 billion in unexpended dollars left from that 
program that is carryover money. So I don’t think we are looking 
at an April 1st shutdown. 

I know that your department will be looking at that. And I am 
not purporting to give a definitive answer here. I am simply saying 
that there is carryover money here, there is often unexpended 
money. And it is somewhat of an indictment of a very confusing 
system that this committee and this Congress and, certainly, the 
Department are going to have to address. 

I want to thank you. Madam Secretary, for coming, for your testi- 
mony, for your very straightforward answers to our questions. 
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If there is no other business, the committee now stands ad 
journed. 

Secretary SOLIS. Thank you, Mr. Chairman. I appreciate the op 
portunity. 

[Responses by Secretary Solis to questions submitted follow:] 
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Chairman John Kline (MN-02) 

Kline Ougstiim 1: Following up on a question posed by Representative Roe, please 
provide the Committee with the number of times you and the President met one-on- 
one to discuss labor issues. Please include the date, time, duration and specific 
policy points you addressed in your meeting. 

A: As the Secretary of Labor over the past 2 years, T have met regularly with 
President Obama dozens of times -- in one-on-one meetings and calls, in small 
meetings with White House and Department of Labor advisors, larger group 
settings, during travel and other functions. The focus of my conversations and 
meetings with President Obama has been about putting Americans back to work 
and our economic recovery. 


Kline Question 2; You stated at the hearing that the Department’s FY 2012 budget 
request refleets a decrease of approximately 5 percent. You suggested that DOL is 
looking for ways to address deficit spending and specifically cited the budget’s 
proposal to transfer the Seniors Community Service Employment Program 
(SCSEP) to another federal Department. The Department’s overall budget decrease 
is actually achieved by a transfer of an S824 million program and not through a 
significant effort to decrease the deficit. Please clarify for the record: If SCSEP was 
not counted as part of DOL’s current funding level, would DOL actually receive a 
net increase if the President’s FY 2012 budget was adopted? Can you cite what 
decreases were made in the FY 2012 DOL budget request that reflect defleit 
reduction efforts? 

A: The President has put forward a plan to rebuild our economy and win the 
future by out-innovating, out-educating, and out-building our global competitors 
and creating the jobs and industries of tomorrow. At the same time, his plan 
recognizes we must restore fiscal responsibility, and reform our government to 
make it more effective, efficient, and open to the American people. 

The Department’s F Y 20 1 2 Budget reflects difficult choices that will help put our 
nation on a sustainable fiscal path w'hile also investing in programs and activities 
that will fuel economic growth. For example: 

• The Budget reduces Job Corps construction funding by $27 million to 
cover an increase in the program’s Operations request. 

• The Budget eliminates the $125 million Career Pathways Innovation 
Fund, which duplicates the recently enacted T rade Adjustment Assistance 
Community College and Career Training Program. 

• The Budget also redirects funding from the job training formula set-aside, 
the Governor’s Reserve, to fund the proposed Workforce Innovation Fund. 

• As part of a Government- wide effort to curb non-essential administrative 
spending, our budget includes reductions of $10 million for travel, 
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printing, professional and technical services, as well as supplies and 
materials. 

Your question refers to the Senior Community Service Employment Program and 
its transfer to the Department of Health and Human Services. My statement is 
based on the $13,533 billion in discretionary resources appropriated to the 
Department of Labor in the FY 2010 omnibus legislation. As you note, this FYIO 
amount included $825 million for SCSEP and the FY 2012 budget requests to 
transfer this program to the Department of Health and Human Services. The 
amount requested by the Administration for this program in FY 2012, however, is 
$450 million, a reduction of $325 million from the FYIO level. Even if the $450 
million requested by the Administration were included in the Department of 
Labor’s FY 2012 budget, the total DOL discretionary request would be $13,275 
billion, a $258 million reduction from the $13,533 billion in discretionary' 
resources enacted in FY 2010. 


Kline Question 3; During the hearing, you stated that for every $1 of unemployment 
insurance spent there is $2 generated in the free market. Please provide (he 
Committee with more context and data supporting this estimate: speeiflcally, who 
calculated this estimate, what data was used to derive this figure, and when was the 
estimate performed? 

A: These estimates come from a study commissioned by the Department of Labor 
during the Bush Administration that was designed to examine the role of 
unemployment insurance as an automatic macroeconomic stabilizer. This study 
was conducted by the research firm IMPAQ International in conjunction with the 
Urban Institute. The study had initially planned to use data from a simulated 
economic downturn. Because of the onset of the recession in 2007, however, they 
were able to use actual economic data from the recent downturn. Using various 
data on the performance of the US economy and the proprietary economic model 
from Moody’s Economy.com, the researchers made retrospective simulations to 
examine how GDP, employment, and other economic variables would have 
performed without the increase in regular U1 benefits, federally-funded 
Emergency Unemployment Compensation and extended benefits, and payroll 
taxes that pay for UI. The study was performed prior to the July 2010 extension of 
Ul benefit expansions, and so the impact of these benefits was not included in the 
analysis. The Departmental announcement from the study’s commissioning is 
attached. The full report by IMPAQ International, as well as a summary press 
release, can be found at the following link: 
htto://w'V'Wv doi,2ov/oL»a'media'Drcss,''eta/eLa20 1 016i5fs.htm 


Kline Question 4; How is the Department ensuring its compliance with Freedom of 
Information Act requirements? Is the Department meeting its deadlines to respond 
to FOIA requests? 


2 
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A: The Department is actively working to enhance the administration of the 
Freedom of Information Act (FOIA) to ensure compliance with the provisions of 
the statute. The Solicitor of Labor, who also serves as the DOL Chief FOIA 
Officer, issued guidance on December 3, 2010 encouraging responses to FOIA 
requests that are prompt and appropriately release records, enhanced 
administrative processes, and accountability across the Department for FOIA 
peiformance. Among the Department’s most significant recent FOIA actions is 
the creation during FY 2010 of the Office of Information Services (OIS), within 
the Office of the Solicitor (SOL), Division of Management and Administrative 
Legal Services (MALS), to serve as DOL’s overall FOIA administrator and 
manager. While the Department has a decentralized FOIA program in that each 
component ^ency within DOL responds to FOIA requests about its programs and 
activities, OIS is leading DOL’s efforts to improve the quality, consistency, and 
timeliness of FOIA responses; to reduce the backlog of pending FOIA requests; 
and to monitor the effectiveness of each ^ency's FOIA procedures. 

For FY201 1, DOL has established a number of performance measures related to 
FOIA in order to promote accountability and keep focused on important aspects 
of effective FOIA administration, fhe two key Department-wide FOIA goals are: 

Measure I - In FY 2011. DOL’s FOIA components will provide on-lime 
responses to initial FOIA requests (that is, within the 20 working days 
mandated by statute) for 75% of all initial fOlA requests processed in the 
■’Simple” queue; and 60% of all initial FOIA requests processed in the 
“Complex” queue. 

Measure 2 - By the end of FY 2011, DOL’s FOIA components will 
reduce the number of DOL backlogged FOIA requests by i0%. 

Currently, the Department is performing well against its established performance 
goals. As of the end of the first quarter of FY 2011, DOL was able to process 
85% of its “simple" FOIA requests and 76% of its complex FOIA requests within 
the statutory' time limit. DOL has also made significant strides toward reducing 
its backlog of pending FOIA requests, by exceeding the 10% reductions goal 
mandated by the Open Government directive (see President Obama’s January 21, 
2009 memoranda on FOIA and Open Government and the Attorney General’s 
FOIA guidelines ofMarch 19, 2009 for more information in the Open 
Government directive). 

At tlic end of FY 2010, DOL had reduced its FOIA backlog by 18.7% compared 
to FY 2009. Additionally, DOL continues to work to reduce the number of FOIA 
appeals pending with the agency. Since the end of F Y 2009, DOL has reduced its 
backlog of FOIA appeals by 19.7%. 
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Kline Question 5: At the hearing you stated that the American Recovery and 
Reinvestment Act prevented the loss of 3 million jobs. Who calculated this estimate 
and when? Has this figure ever been revised to reflect new data? What is the ratio of 
public sector to private sector Jobs in this figure? 

A: This figure was initially calculated by the President's Council of Economic 
Advisors (CEA) in their 4th quarterly report on the American Recovery and 
Reinvestment Act, in which they reported that the Act had either saved or created 
between 2.5 million and 3.6 million jobs. This result is similar to that found by the 
non-partisan Congressional Budget Office in a report on ARRA released in February 
2011. The CBO report found that up to 3.5 million jobs had been saved. 

Additionally, this figure has been validated in subsequent quarterly reports by the 
CEA, most recently in their 6th quarterly report released March 18, 201 1. Links to all 
three reports are available below. These reports did not differentiate between public 
and private sector jobs. 

• CEA 4*^ Quarterly Report on ARRA: 

hTtp://ww'v\ whitehouse.aov/n!es.^documents.^cea 4th arra reno rt.ndf 

• CBO report, “Estimated Impact of the American Recovery and Reinvestment Act 
on Employment and Economic Output from October 2010 Through December 
20 1 0": !i tt]) : //www.cbo.i’OV/fl,p doc s/l20xx./docl2074/02-23-AR RA.pdf 

• CEA b'’’ Quarterly Report on ARRA; 
htlp://wvv\v.vvhiiehoi.isc.aov/sitcs/deiaLiiCfiles/microsiles/'201 10318-cea-arra- 
report.pdf 


Kline Question 6 : On January 18, 2011, the President signed Executive Order 
/f13563 directing agencies to consider the effect of regulations on economic growth, 
innovation, competitiveness, and job creation. Please outline the steps DOL will 
take to implement this executive order and provide the Committee with a list of 
regulations currently under review. In addition to those on the regulatory agenda, 
what current regulations do you plan to re-consider or revise? 

A. The Department is in the process of drafting a preliminary plan for compliance 
with the Executive Order. We expect to complete the preliminary plan by April 
29. 2011. The purpose of the plan is to define a method for identifying the rules 
that are obsolete, unnecessary, unjustified, excessively burdensome or 
counterproductive. We are unable, therefore, at this time to identify the rules that 
we will re-consider or revise. 

On March 17, 201 1, the Department launched aweb-based forum in which the 
public can comment on the best method to adopt for our review process and to 
suggest candidate regulations. The Department will then review the agencies’ 
practices and procedures and the public comments to compile a draft preliminary 
plan. The Department will submit the draft preliminary plan to the Office of 
Information and Regulatory Affairs within the Office of Management and Budget. 
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At that time, the public will have an opportunity to comment on the draft 
preliminary plan. 


Kline Question 7 ; There are concerns that, under the Department’s fiduciary 
proposal, the provision of non-personalized recommendations and information 
about the markets could trigger a fiduciary duty - for example, when a firm sends 
out a newsletter that describes where it thinks interest rates are going or whether 
gold is a good investment. Do you agree this should not be construed to create a 
fiduciary relationship? 

A. The Department does not believe that a person or financial institution should be 
treated as a fiduciary based on the broad distribution of non-personalized financial 
recommendations. A statement in a newsletter or television broadcast that gold or a 
particular stock might be a good buy will not establish a fiduciary relationship 
between the author or speaker and his or her audience under the Department’s 
regulation. 


Kline Question 8: Employee Stock Ownership Plan (ESOP) companies make 
employees the owners of the stock in the companies they work for, and provide one 
model to Improve the productivity and profitability of companies. A critical part of 
the ESOP model involves valuation of company stock, which must be done annually 
or for certain activities, such as acquisitions. The proposed rule would Impose 
fiduciary status on those individuals who value ESOP stock, which will likely 
increase costs and reduce the number of people providing such services. Why is the 
Department pursuing this proposal? lias the Department conducted an analysis to 
support the assertion that there Is some problem regarding the valuations of ESOP 
companies, many of which are small businesses? 

A. In the early 2000s, the Employee Benefits Security Administration began to 
identity issues involving ESOPs, encompassing many difierent violations of 
ERISA and atfecting over 500,000 participants. Based on this investigative 
experience, EBSA decided to address these issues through a national enforcement 
project, which was established in 2005. EBSA continues to find fiduciary and 
self-dealing violations in connection with the ESOP enforcement project, and 
examples of these findings are set forth below. 

In many instances, the most important investment advice to a plan concerns how 
much to pay for an asset. In the case of ESOPs, in particular, the key decision is 
typically not w'hether to buy stock - the plan was established precisely to buy and 
hold employer stock - but rather what price to pay for the stock. Accordingly, in 
the case of closely-held companies, ESOP trustees typically rely on professional 
appraisers and advisers to value the stock. Often, there is little or no negotiation 
over price. Because other plan fiduciaries are not valuation professionals, there is 
virtually total reliance on the appraiser and the price determined by the appraiser 
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is often the price at which the transaction will take place. The appraisers 
routinely hold themselves out as offering a professional service to the plans that 
will be rendered with care, impartiality, and skill. Frequently, ESOP transactions 
involve most or all of a plan’s assets, and the Department’s own cases have 
involved transactions involving hundreds of millions of dollars and more. The 
proposed regulation reflects these realities. Although the current regulation 
expressly includes advice on the value of a security as covered advice, a 1976 
Advisory Opinion stated that the valuation of closely held slock for ESOPs is not 
fiduciary advice. The proposed regulation simply corrects the Advisory Opinion, 
and ensures that appraisers can be held accountable under ERISA when they fall 
short of professional standards and cause losses to retirement plans. 

ESOP transactions are not the only area where unqualified or conflicted 
appraisers can cause serious losses to retirement savings. In principle, we see no 
basis for distinguishing advice on how much to pay for an asset from advice on 
whether to buy an asset for a given price. Improper appraisals have been central 
to numerous Department investigations and enforcement actions. The 
Department has uncovered abuses reflecting flawed valuation methodologies, 
internally inconsistent valuation reports, the use of unreliable and outdated 
financial data, the apparent manipulation of numbers and methodologies to 
promote the preferred prices of selling shareholders (who are usually corporate 
insiders), and tax abuse. When an ESOP overpays for the stock of its employer 
sponsor, it is the workers in the plan that lose. Because under existing regulations 
the appraisers were not plan fiduciaries, however, they were not accountable for 
the losses that they caused to retirement plans. Examples from the Department’s 
investigations and litigation include the following: 

a. A valuation firm failed to properly consider SI. 5 billion in debt on a 
company’s books in addition to numerous other errors of analysis. The 
case ultimately settled for $38.7 million, none of which was paid by the 
appraisal firm. 

b. A major valuation firm used earnings figures that were significantly 
greater than justified by the company’s audited financial statements, 
applied a 30% control premium although the plan did not acquire control, 
and inconsistently applied different earnings measures from year to year. 
The case settled for over $71 million, none of which was paid by the 
appraisal firm, and injunctive relief. 

c. A valuation firm accepted unrealistic company earnings projections and 
failed to consider the company’s ability to repay its obligations, among 
other errors. The case ultimately settled for $17.5 million, none of which 
was paid by the appraiser. 

d. ESOPs of several related companies purchased employer stock in reliance 
on an appraiser who had previously been convicted of felony 
embezzlement from a trust, who used false qualifications, and who lacked 
even a college degree. The appraisals used financial performance 
estimates which had little or no connection to actual financial 
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perfonnance, and assumed unjustified and unsupportable levels of growth, 
profitability, and freedom from competition. For example, one of the 
valuations posited a wholly unrealistic return on invested capital of more 
than 1 1,000%. This case is currently in litigation, 
e. A major valuation firm advised a large company to engage in a stock 
transaction - nominally involving $1 billion - involving an ESOP that the 
participants did not even know existed. We concluded the transaction was 
a tax sham. In settlement, the company was required to refund all of the 
tax benefits to the U.S. Treasury, and the plan’s trustee was required to 
refund all of its fees. More than $220 million was paid to the Treasuiv'. 
f In various transactions involving the Genovese crime family, an appraiser 
valued property at inflated amounts to Justify plan loans and purchases. In 
one of the transactions, a member of the crime family first agreed to buy 
real estate for $7.46 million; the appraiser then valued the property' at 
$15.8 million. The plan in turn loaned out $15.8 million based on the 
appraisal and the member of the crime family used the loan proceeds to 
buy the property for $7.46 million, pocketing the balance of the loan. An 
independent appraiser subsequently appraised the property for $5 million. 
Criminal forfeiture actions ultimately brought some restitution to the 
pension plan. The appraiser, however, was not a fiduciary under the 
current regulation. 

Under Section 502(a)(2) of ERISA, a loss remedy is only available from plan 
fiduciaries. As a result, under the current regulatory structure, neither the 
Secretary nor plan participants can hold the appraiser directly accountable for 
disloyal or imprudent advice about the purchase price, no matter how critical that 
advice was to the transaction. The sole recourse available to the Secretary and 
plan participants is against the trustee who relied on the advice, rather than against 
the professional financial expert who rendered the valuation opinion that formed 
the necessary basis for the transaction. 

The Department appreciates the comments expressing concerns about potential 
cost increases and remains committed to ensuring that the benefits of any 
proposed changes outweigh the costs. However, plans and employers - especially 
small employers -- are ill-served by the current regulation’s failure to hold 
advisers accountable for failing to properly discharge their responsibilities. 
Employers and participants will benefit from being able to rely on professional 
impanial advice that adlieres to the fundamental fiduciary duties of prudence and 
loyalty. 

Kline Question 9; During a reeent hearing before the House Budget Committee, 
CBO Director Douglas Elmendorf confirmed that the new health care law will 
reduce employment by 0.5 percent by 2021. He stated that this “means that if the 
reduction in the labor used was workers working the average number of hours in 
the economy and earning the average wage, that there would be a reduction of 
800,0000 workers.” Has DOL conducted a study on the new health care law’s effect 
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on the workforce? Do you disagree with Director Elmendorf s conclusion that the 
equivalent of 800,000 jobs will be lost because of the new health care law? Tf so, 
please supply data and information supporting your opinion or conclusion. 

A. 1.) The Department of Labor is examining the issues of wages and 
employment in compliance with the requirements of the ACA. 

2.) As 1 understand it, CBO Director Elmendorf was discussing labor supply 
effects. Some people work in order to have access to health insurance; with the 
ACA they will have access to affordable, high-quality health insurance even if an 
employer does not provide it. As a result, some people may choose to take earlier 
retirement, return to school, spend more time with family or realize their 
entrepreneurial dreams. In its proper context, the estimate of Mr. Elmendorf is 
not a loss of jobs, but a gain in freedom for Americans, and a gain for the 
economy from new entrepreneurs. 

The ACA will also slow the rale of growth of health spending, w'hich will lower 
health insurance costs, raise take-home wages, and increase labor supply by 
making work more remunerative. Ensuring access to affordable coverage will 
also increase the efficiency of the labor market by reducing job lock and 
increasing labor mobility as workers enjoy their new freedom to move to a more 
productive job or start their own small business. 

On the issue of jobs, since enactment in March 2010, the economy has created 
nearly 1 ,7 million private sector jobs and experienced thirteen straight months of 
private sector job growth. The enactment of health reform has demonstrated a 
commitment to addressing the deficit and rising health costs, removing barriers to 
future growth, as opposed to pre-health reform when premiums on families and 
small businesses rose by double digits and coverage was denied or limited with no 
accountability or recourse. 

Kline Question 10 : The Patient Protection and Affordable Care Act contains a 
massive expansion of the Medicaid program in order to reduce the number of 
uninsured, which places heavy burdens on state budgets. Did the Department 
consider how states will respond to the expansion of the Medicaid program - for 
example, will some have to raise taxes on their citizens? Won’t that discourage job 
creation in those states? 

A. As you know, HHS is the agency with jurisdiction over the Medicaid program. 
The Department does not have authority over tlie Medicaid program. 

By ensuring that more Americans are insured, the Affordable Care Act will 
substantially decrease the amount states spend to care for the uninsured, which in 
2008 cost states $17.2 billion'. Overall, it is estimated that boosted federal 


' White House Website, “Myths about Medicaid," November 16, 2010 
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Medicaid support to states will decrease the share of how much they spend to 
cover their Medicaid enrollees’ health care expenses by 4.5 percent. States 
continue to make improvements to their Medicaid programs to provide better care 
and make these programs more efficient. These improvements combined with 
substantial resources from the federal government will help ensure states do not 
have to cut spending in other crucial areas to support their Medicaid programs. 


Kline Question 11: GAO has uncovered instances in which the Wage and Hour 
Division (WHD) has failed to address workers’ complaints. What has DOL done to 
speciflcally address the issues raised by GAO? 

A: The Wage and Hour Division (WHD) has implemented the recommendations 
from the March 2009 GAO report. Specifically, the ^ency’s field Operations 
Handbook was revised to strengthen the customer service aspects of Wage and 
Hour’s procedures. Additionally, all Wage and Hour staff were trained in 
customer service via a webinar on November 9, 2009 and the agency’s 
performance plan now' includes a customer service goal. Most importantly, the 
Wage and Hour Division hired over 300 new' investigators to increase its capacity 
to respond to allegations of violations. 

The 2009 revision to the Field Operations Handbook addressed in greater detail 
the procedures for handling incoming complaints by all stall, including 
managerial staff. It also reemphasized the necessity of entering all complaints 
into the data system and articulated a national policy of entering all conciliation 
actions, including those that are unresolved. 

Moreover, after the GAO testimony. Wage and Hour Division senior national 
office staff attended every regional and district office staff meeting to discuss the 
findings of the audit. The national office staff played the hearing testimony at 
each of these meetings to ensure that everyone in the organization understood the 
seriousness of the issues disclosed by the audit and the importance of customer 
service and proper complaint handling. 

As an outgrowth of the changes implemented in 2009, W'HD again examined its 
policies related to complaint handling. The agency implemented some additional 
key changes in its policies and is piloting new telephone technologies in several 
district offices this year to improve quality and responsiveness of on-line 
information to callers. 


Kline Question 12: Why has WHD not released its Notice of Proposed Rulemaking 
on pay disclosure? The Department’s regulatory agenda stated it was supposed to 
come out in August 2010. Has OMB disapproved your cost benefit analysis? 
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A: WIID continues to consider changes to the Fair Labor Standards Act’s (FLSA) 
implementing regulations that would ensure workers are provided with essential 
information about their employment including information about the basis for 
their pay. Under current regulations, employers are required to keep detailed 
records about each employee's hours worked, pay rates, deductions from pay, 
bonuses paid, and other information concerning wages. The employer is not 
required, however, to provide this information to employees so they will know the 
basis upon which they are being paid; such information, if provided to the 
employee, would allow the employee to identify and discuss any errors with the 
employer. 

WHD is carefully considering all the information received during extensive 
consultations with stakeholders and will propose regulatory changes when it 
believes that it has fully considered all possible approaches to this important 
issue. 


Kline Question 13: The Fair Labor Standards Act includes language which 
identifies workers “employed in domestic service," and the companionship 
exemption within this section has been interpreted by DOL to include home-based 
caregivers. Is the Department considering issuing a proposed rule to address the 
scope of this exemption? Please provide the Committee with information on this 
proposal, including any consideration of such a proposal's affect on job 
preservation and Job creation. 

A: The Department has announced as part of its spring 2010 regulatory agenda 
that it will consider changes to the regulations governing the employment of 
companions for the aged and infirm. In recent years, questions concerning these 
workers' employment and exemption status have been the subject of numerous 
lawsuits. It is the intention of the Department to reconsider the conditions under 
which companionship employment is exempt from the FLSA's minimum wage 
and overtime pay protections. In doing so, the Department will consider any 
etfect such a change might have onjob creation and employment in this field, as 
well as the need to preserve the full protections of the FLSA for those workers 
who do not clearly fall within the scope of the companionship exemption. The 
need for home-based caregivers is projected to grow substantially in the coming 
years and this is an opportunity to clarily the rules governing their employment 
before this expansion occurs. 


Kline Question 14 : In 2006, the Department issued an opinion to the Mortgage 
Bankers Association interpreting DOL regulations on loan officer overtime rules. 
This opinion stated that typical loan officers were exempt from the Fair Labor 
Standards Act's requirements under the “administrative exemption." On March 
24. 2010, the WHD issued an Administrator’s Interpretation which reversed and 
withdrew the 2006 opinion letter. Why did the Department reverse this opinion? 
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Why did the Depaftment not follow the statutory requirement to provide notice to 
stakeholders and hold a period fur public comment? Considering that this change 
required an overhaul of employer compensation systems, why weren’t any of these 
businesses provided a reasonable time to comply? Shouldn’t the Department 
conduct a study of the cost and other implications of such a change before 
proceeding? 

A: WHD enforces the FLSA, a statute intended to, among other things, extend the 
protections of the minimum wage and overtime provisions to those employees 
who are not clearly exempt from its provisions. The courts have consistently held 
that coverage of the FLSA is to be construed broadly and exemptions applied 
narrowly. Only those employees who clearly and unequivocally fall within the 
scope of an exemption are to be denied the FLSA’s protections. 

The Administrator's Interpretation (Al) concerning the exempt status of mortgage 
brokers interprets and applies the regulations that were revised in 2004 governing 
the administrative exemption found in 29 C.F.R. Sec. 541.200-.203. The AI was 
issued after reconsidering the basis for the 2006 opinion letter on mortgage loan 
officers, which relied on 29 C.F.R. Sec. 541.203(b), addressing the exempt status 
of employees in the financial services industry. The 2010 AI examined the 
typical duties of mortgage loan officers based on facts found in WHD 
investigations and facts set out in case law, and determined that the primary duty 
of mortgage loan officers is typically selling their employer’s financial products. 
As stated in 541.203(b). "an employee whose primary duty is selling financial 
products does not qualify for the administrative exemption." As explained in the 
2010 Al. the 2006 opinion letter inappropriately narrowed the definition of sales 
and appeared to assume, erroneously, that 541 , 203(b) established an alternative 
test to that in 541.200(a) rather than serving as merely an example of the test in 
541,200(a). 

Beginning with the initial enactment of the FLSA to the present, including 
issuance of the 2006 opinion letter at issue here, the Wage and Hour 
Administrator has exercised the authority provided by the Porlal-to-Portal Act (29 
U.S.C. § 259) to issue guidance to the regulated community about the application 
of the FLSA in a particular factual situation, or more broadly, in an industry that 
has typical employment practices. Under this authority, from time to time the 
WHD updates its interpretations, sometimes in response to new information such 
as court decisions, and may withdraw a ruling or interpretation in whole or in part. 
In this instance, the only court to consider the 2010 Al found it a persuasive and 
more accurate interpretation of the regulatory provisions governing mortgage 
brokers than the 2006 opinion letter. There is a case currently pending before a 
different district court in which the Mortg^e Bankers Association has challenged 
the 2010 Al on administrative law and substantive grounds. As outlined in our 
pleadings in that case, the Department was not required to utilize notice and 
comment procedures to issue the 2010 AI, and the 2010 AI is eonsistent with the 
regulations at 541.200-.203. 


11 



83 


Kline Ougstiim 15: The President has previously stated that jobs will be “the 
number one focus” of the administration. However, advocating for the “Employee 
Free Choice Act” (EFCA) was also a clear priority of the administration. Please 
provide the approximate number of staff hours devoted to promoting and passing 
EFCA in 2009 and 2010. 

A, The Obama Administration and I continue to strongly support the Employee 
Free Choice Act, I am committed to working with the rest of the Administration 
to build support for it. Strong unions are a key to a strong economy. Union 
membership is the surest path to a secure middle class job. 

1 know from personal experience that union jobs are good jobs, pay higher wages, 
and provide flexibility and benefits like paid leave, child care, education 
assistance, and retirement security. The Employee Free Choice Act would ensure 
that workers have a free and fair choice to have union representation if they w'ant 
it, toughen penalties against employers that break the law and violate workers’ 
rights, and help workers and employers reach a first contract in a reasonable 
period of time and bring an end to costly and contentious delays. 

Neither T nor the staff at the Department track the amount of time devoted to 
promoting or passing particular pieces of legislation. 


Kline Question 16; The Office of Labor-Management Standards (OLMS) reports 
that in FY 2010, there were 5,551 delinquent filers of labor organization financial 
reports and 2,070 chronically delinquent filers of labor organization financial 
reports. For FY 2012, although modest, OLMS’s target numbers are 5,251 for 
delinquent filers and 1,870 for chronically delinquent filers, flow is OLMS 
planning to reduce delinquent filings? 

A: OLMS plans to use a combination of programs to reduce delinquent filings, 
including a new Electronic Forms System (EFS), increased voluntary compliance 
agreements (VCAs) with national and international unions targeted at reducing 
delinquency of their affiliates, increased educational efforts with unions, and 
continuing our delinquency reporting and investigation program. 

EFS is a secure, web-based system for completing and submitting Labor 
Organization Annual Reports, to replace OLMS’ first generation system which 
required the purchase of digital signatures for the two required signatories. EFS 
went operational on October 1, 2010, for LM-2 filers. OLMS plans to expand its 
use to LM-3 and LM-4 filers later this spring. Electronic filing continues to be 
mandatory only for LM-2 filers and very few LM-3 and -4 filers used the previous 
system because of the cost of digital signatures and difficulties with the software. 
Because there is no charge and no digital signatures are required, EFS will be 
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accessible to and is likely to be used by a greater number of smaller filers. 
Increased use of EFS will increase the likelihood of on-lime filing by eliminating 
photocopying, mailing, manual calculations and related steps associated with late 
filing. 

With our Delinquent Affil iate Reporting System (DARS), OLMS regularly sends 
(monthly or quarterly) participating international and national unions listings of 
affiliates that are delinquent in filing for recent reporting periods. Participating 
unions contact delinquent affiliates directly and they often return the listings to 
OLMS with updated mailing and olficer contact information. We repeatedly use 
DARS in outreach and training activities with unions as well. 

OLMS is currently partnering through VCAs with international or national unions 
to improve on-time filing by their affiliates. Over the first year of this program, 
and using the DARs reporting methodology, for those 10 international/national 
unions participating at the time, the number of affiliates not filing timely reports 
decreased overall from 5 10 to 349. We have increased the number of voluntary 
compliance partners this year to 22 and expect to make further improvements by 
documenting and sharing best practices for means of reducing delinquent filers 

Finally, OLMS will continue to investigate delinquent filers and audit chronically 
delinquent unions to review overall union LMRDA compliance, determine 
whether or not there is more serious financial malfeasance, provide compliance 
assistance, and attempt to deter and prevent delinquent filing in the future. 


Kline Question 17 ; At the hearing you referred to a restructuring at OLMS that will 
allow it to do more enforcement without additional FTEs. According to DOL’s 
congressional budget justification, it plans to eliminate the International 
Compliance Audit Program (ICAP) from OLMS’s organizational structure and 
operating plan. ICAP's work previously resulted in an average of seven to eight 
audits per year. Starting in F\' 201 0 the goal became four, of which OI.MS only 
achieved one. Now that OI AIS has eliminated the program, what government 
agency will be auditing international labor organizations? How often can an audit 
be expected? 

A: OLMS has determined that ICAP expenditures, which, as you noted, resulted 
in only seven or eight audits on average per year in the past, would be better used 
in 01. MS’s core mission w'ork, OLMS will, however, continue to investigate 
possible financial improprieties involving international unions. 


Kline Question 18: At the hearing you stated that DOL’s decision to withdraw final 
rules on labor -management forms was based on the desire to keep filers from 
having to provide duplicative information. Please provide the Committee with 
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examples of duplication that were in the Form I>M-2, Form LM-30, and the T-1. 
Does the Department apply this standard to its other agencies and regulations? 

A: The Department has repeatedly stressed throughout recent Labor-Management 
Reporting and Disclosure Act (LMRDA) rule-making processes that the primary 
reason for these rules was to create a belter balance between the twin goals of 
Title II of LMRDA; to further labor-management transparency while not 
unnecessarily interfering with legitimate labor organization activities and labor- 
man^ement relations. Part of this balancing involved removal of duplicative 
reporting requirements. 

Prior to the 2003 changes to Form LM-2, labor organizations already reported on 
the Form LM-2 financial information on any separate organization wholly-owned. 
-controlled and -financed by the labor organization (i.e., subsidiary 
organizations). Also prior to the 2003 revisions, labor organizations identified on 
the Form LM-2 all trusts that were not wholly-owned subsidiaries, including joint 
labor-management trusts. 

With the prior Administration's publication of the prior Form T-1 rule in 2008, 
the reporting of subsidiary organizations and certain “significant'’ trusts were 
merged into the T-1 form. The Form T-1 thus duplicated reporting previously 
required by the Form LM-2 for subsidiary organizations. In addition, despite the 
Fonn T-l. labor unions were still required to continue to identify trusts on the 
Fonn LM-2, creating more redundant reporting. Paradoxically, had subsidiaries 
continued to be reported on Form LM-2, there would have been greater 
transparency, for example, the itemization threshold for the Form LM-2 is 
$5,000, compared with $10,000 on Form T-1; Form LM-2 requires itemization of 
assets and liabilities, while Form T-1 only required aggregate information on 
assets and liabilities. 

Further, unions were required to file one T-1 Form per trust or subsidiary, even as 
other unions that belonged to the same labor-management trust were also required 
to file a Form T- 1 report for the same trust, which would have created significant 
duplication by itself 

The December 2010 final rule rescinding Form T-1 reinstiluted subsidiary 
reporting on Form LM-2 for the first time since 2003. Thus the Department here 
removed duplication and improved transparency. 

The withdrawal of Form T-1 further reduces duplication because OLMS no 
longer allows unions to file a separate Form LM-2 report for each of its 
subsidiaries. Instead, they must file either a consolidated LM form or an 
equivalent CPA-certified audit. 

Currently, proposed revisions to the 2007 version of the Form LM-30 (Labor 
Organization Officer and Employee Report) are in notice and comment 
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rulemaking. Comments outside the rulemaking process, beyond the published 
notice, would be inappropriate at this time. 

In the promulgation of all of its regulations, the Department is sensitive to 
information requests that may be duplicative, outdated, or unnecessarily 
burdensome. Tn addition, in response to President Obama's Executive Order 
13563, the Department has initiated a process of enhancing its existing regulatory 
review procedures and is soliciting public comments through an Internet portal 
launched on March 1 7, 201 1 . The Department publicized the portal through a 
Federal RegisternoXice published on March 21, 201 1 (76 FR 15224) and through 
the Department’s website. 


Kline Question 19: The administration has clearly demonstrated it places a higher 
priority on grants and contributions to international labor organizations than it 
places on enforcement staff for union financial integrity programs at OEMS. In FY 
2010, funding for the Bureau of International Labor Affairs (ILy\B) was more than 
double that of OLMS. The FY 2012 request for ILAB grant-making programs 
alone are almost 80 percent higher than the entire budget for OLMS. DOL’s grant 
making and subsidies budget request for 11.AB is S73.8 million. Please provide a list 
of all grants made by ILAB from the beginning of FY 2010 to today. Please 
highlight those grants that were competitively bid. If there was competitive bidding 
for any of these grants, please provide the number of applications that were 
submitted for each competition. 

A: As 1 staled at the hearing, the Bureau of international Labor Affairs’ (ILAB) 
mission is vitally important to help level the playing field for the American 
worker by promoting inlemationaJ labor standards for workers globally, 

I also highlighted at the hearing that OLMS continues to improve case 
management and audit targeting, and find other efficiencies to fulfill its mission. 
Consistent with the budget constraints affecting all DOL agencies, OLMS is 
adequately funded and is well-positioned to maintain its historically strong 
enforcement record. Tn fact, our FY 2010 enforcement numbers demonstrate that 
we have continued to improve our criminal indictment and conviction production 
while handling a heavy workload in union officer election investigations. And FY 
2009 enforcement numbers were also an improvement over previous yearly 
averages in most enforcement categories. 

In FY 2010, ILAB received appropriations of $6.5 million "for model programs to 
address worker rights issues in countries with which the United States has trade 
preference programs" (Worker Rights program), activity initially funded under 
the Consolidated Appropriations Act, 2008. ILAB made the following grants 
under the Worker Rights program: 

1. Afghaulstau: 
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$500,000 to The Asia Foundation. The grant to the Asia Foundation was 
for phase II of a project to support the Afghanistan Ministry of Labor's 
capacity to work with employers and employer organizations and workers 
and worker organizations on application of internationally-recognized core 
labor standards, and to assist the Ministry in training the judiciary 
responsible for enforcing labor laws. The grant for phase II was a sole 
source grant, but allowed continuation of phase I (funded in FY 2008), 
which originally was competed under a Solicitation for Grant Applications 
(SGA). 

2. Bangladesh, Vietnam, Cambodia 

$5.36 million to the ILO. The grant to the ILO was a sole source grant to 
develop Better Work factory monitoring projects in Vietnam, Cambodia, 
and Bangladesh. Fhe funding to Vietnam and Cambodia will contribute to 
existing Better Work projects, while the funding for Bangladesh will be 
for start-up of a new Better Work project. Better Work is a model 
developed and implemented solely by the ILO. 

3. Maldives 

$640,000 to the ILO. The grant to the ILO was a sole source grant to 
strengthen labor relations through labor law reform. It was requested by 
the Government of the Maldives to implement its responsibilities under 
the ILO Declaration. 

In FY2010, ILAB received appropriations of $60 million for programs to combat 
exploitative child labor around the world. Of these appropriations, $40 million 
was Congressionally directed to the International Labor Organization’s 
Internationa] Program on the Elimination of Child Labor (ILO-IPEC). ILAB 
made the following grants: 

1 . $40 million to the International Labor Organization’s International Program on 
the Elimination of Child Labor (ILO-IPEC). Under a cooperative ^eement with 
ILO-IPEC, funds were designated for seven projects. 

a. West Africa - the Economic Community Of West African States 
(ECOWAS): $5 million towards elimination of the Worst Forms of Child 
Labor ( WFCL) in West Africa by supporting action to monitor and 
combat exploitive child labor and the promotion of good practices and 
sub-regional cooperation through ECOWAS. 

b. West Africa Cocoa Project: $10 million towards child labor free cocoa 
growing communities through an integrated area based approach. 
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c. Angola, Cape Verde, Guinea-Bissau, Mozambique, and Sao Tome and 
Principe: $500,000 to combat the worst forms of child labor in Lusophone 
African countries through South-South Cooperation and the sharing of 
good practices Ifom Brazil. 

d. El Salvador; $10 million to combat exploitive child labor in El Salvador 
through economic empowerment and social inclusion. 

e. Jordan: $2 million to move towards a Child Labor-Free Jordan, 

f Thailand: $9 million to combat the WFCL in the shrimp and seafood 
processing sector. 

g. Research: $3.5 million for research on child labor and support to 
Understanding Children Work (UCW) 

2, $20 Million in Grants to Combat the Worst Forms of Child Labor 

a. Bolivia: $6 million to Desarollo y Autogestion (DyA) to combat the 
WFCL. ILAB awarded this sole source grant to Desarollo y Autogestion 
(DyA) because of its unique qualifications and success in implementing 
their first program (awarded in FY2007) to eliminate child labor among 
indigenous groups in Bolivia, 

b, Egypt: $500,000 to the World Food Programme for a cost increase on 
an existing project to combat the WFCL. The originally funded project 
was competitively bid in FY 2006, 

c, Egypt: $9.5 million to the World Food Programme for a project to 
combat the WFCL in agriculture. This project was competitively bid, and 
three fully responsive applications were received. 

d. Jordan: $3,998,881 to Save the Children Federation, Inc. to combat the 
WFCL. This project was competitively bid, and four fully responsive 
applications were received. 


Kline Question 20 : During your testimony you stated that reauthorizing the 
Workforce Investment Act, which expired in 2003, is a high priority for the 
administration. Yet, after more than two years, DOL has not proposed new 
legislation to replace the expired law, and your budget request for FY 2012 assumes 
no legislative changes to WTA. Does DOL plan to offer its own proposal to update 
W'lA this year? 

A: 1 strongly believe that reauthorization of WTA is more important than ever for 
the workers who need retraining and help finding new jobs and for the employers 
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who need qualified employees. The reauthorization of WIA presents an 
opportunity to promote innovation in the public workforce system, build on its 
strengths, and develop improved models for delivery of quality services. The 
Administration has identified several goals for reauthorization that include 
streamlining service delivery; one-stop shopping for high-quality services; 
engaging employers on a regional and sectoral basis; improving accountability; 
and promoting innovation and replicating best practices. 

I also believe that the most efficient and effective approach to reaching these 
goals is to work directly with Congress. The Department has provided extensive 
technical assistance to the bipartisan staff of the Senate Committee on Health, 
Education, Labor, and Pensions, in support of WIA reauthorization efforts. The 
Department has also provided technical assistance to staff in the House of 
Representatives as requested. The Department continues to stand ready to support 
both Houses of Congress as they move forward with the WIA reauthorization 
process. 


Kline Question 21 ; One of the criticisms of the WIA system is that a significant 
amount of Training and Employment Service funding remains unspent, and even 
unobligated by state and local workforce investment boards. Please provide the 
Committee with tables that show state and local unspent and unobligated balances 
for WIA’s Adult, Youth, and Dislocated Worker Employment and Training 
Activities. The tables should include a breakdown by state for each of the individual 
categories. 

A: The requested tables are attached. The WIA system is frequently criticized for 
having significant carry-over from year to year. However, these criticisms are 
often made without a full understanding of the public workforce system’ s 
structure. For example. WIA provides three years for state and local governments 
to spend their WIA allotments. Despite this three year limit, 97-98 percent of 
funds are generally expended by the end of the second year. Additionally, almost 
no WIA funds revert to the Treasury, which indicates that these resources are 
being used. 

It is important to recognize the unprecedented namre of the economic recession 
that PY 2009 program exiters faced; most were receiving services during calendar 
year 2008, and completed the program during 2009. Current participants also face 
a similar situation today. According to the latest Job Openings and Labor 
Turnover Survey (JOLTS) conducted by the Bureau of Labor Statistics, the 
number of job seekers per job opening is holding steady at 5.0 as of January, 

2011. The survey shows that only 20 percent of active job seekers are finding 
employment, while the average WIA program exiter’s chances of finding work is 
significantly higher, at over 50 percent. Further, as evidenced by the outcomes for 
those receiving training services, almost 7 out of iO individuals found 
employment after program completion, 
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Altliough obligation data provides further insight into how funds are being 
utilized by the workforce system, they do not provide a full picture. For example, 
accounting principles prevent local areas from obligating future semesters of 
training that may be required for a participant to earn a credential. In the current 
economy, longer term training is often needed by participants to secure 
employment and the Department has encouraged the workforce system to 
promote such oppormnities. Therefore, funds that appear to be unobligated are 
often encumbered or set-aside for individuals enrolled in training. 


Kline Question 22 : How many individuals were enrolled in and received WL4 
Employment and Training’s core services through the One-Stop Career system 
during Program Year 2009 and currently available data for Program Year 2010? 
How many of the individuals who received core services obtained unsubsidized 
employment? How long, on average, did it take for the workers having received core 
services to be hired by an employer? What was the average cost per participant who 
received these services? What was the average cost per partieipant who did not 
complete these programs? 

A: For Program Year (PY) 2009 (July 1, 2009 through June 30, 2010), states 
repotted that 2,547,957 participants^ received staff-assisted core services through 
the approximately 3,000 One-Slop Career Centers nationwide. Staff-assisted core 
services are defined as “any activity with significant staff involvement.” Some 
examples are: job search assistance, providing a job referral, or assessing personal 
barriers to employment. 

The outcomes that follow are based on the number of exiters (program 
completers) reported. Due to the definitions of the outcome measures, the exiters 
actually received services prior to Program Year 2009. The definition of entered 
employment includes individuals who were unemployed when they started the 
program, and who found a job in the 3-month quarter after exiling the program. 
Employment retention includes individuals who were working in the 3 quarters (9 
months) after exiting the program. The average earnings measure represents the 
wages earned by an individual in the 2nd and 3rd quarters (6-month period) after 
exiting the program. 

For PY 2009, of the exiters (or program completers) included in the Entered 
Employment measure^ who received core services only, 396,000, or 5 1 .4 percent. 


^ A participant is defined as an individual who was enrolled in WIA services at any point between 7/1/2009 
and 6/30/2010. Due to the nature of the service structure, an individual who received intensive servdces is 
also considered as recei'ving staff-assisted core services, and those received training services are also 
considered as receiving core and intensive services. 

' For PY 2009 reporting, individuals exited tlie program during the period 10/1/2008 tlirough 9/30/2009. 
For PY 2010 Ql, the exit time period was from 10/1/2009 through 12/31/2009. 
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of Wl A Adults and Dislocated Workers found employment after program 
completion. An additional 80,000 individuals found work in the first quarter of 
PY 2010 (July 1, 2010 through September 30, 2010). For program completers in 
PY 2009. the avenge length of program participation for individuals receiving 
staff assisted core services was 125 days\ 

It is important to recognize the unprecedented nature of the economic recession 
that PY 2009 program exiters faced; most were receiving services during calendar 
year 2008, and completed the program during 2009. Current participants also face 
a similar situation today. According to the latest Job Openings and Labor 
Turnover Survey (JOLTS) conducted by the Bureau of Labor Statistics, the 
number of job seekers per job opening is holding steady at 5.0 as of January, 

2011. The survey shows that only 20 percent of active job seekers are finding 
employment, while the average WlA program exiter’s chances of finding work is 
significantly higher, at over 50 percent. Further, as evidenced by the outcomes for 
those receiving training services, almost 7 out of 10 individuals found 
employment after program completion. 

States determine employment through use of administrative records, tj’pically 
state wage records, which show quarterly wages only. Therefore, states are not 
able to report an exact hire date, nor are they able to report on the length of time 
necessary for these individuals to find employment. Additionally, for each level 
of service, the length of program participation is noted; however, states do not 
report financial obligations by level of service. Therefore, the Department is not 
able to calculate cost per participant information by level of service. 


Kline Question 23 ; ITow many individuals were enrolled in and received WTA’s 
Employment and Training’s intensive services through the One-Stop Career system 
during the Program Year 2009 and currently available data for Program Year 
2010? How many of the individuals w ho received intensive services obtained 
unsubsidized employment? How long, on average, did it take for workers who 
received intensive services to be hired by an employer? What was the average cost 
per participant who received these services? What was the average cost per 
participant? How many workers did not complete these programs? 

A: For P Y 2009 (July 1 , 2009 through June 30, 201 0), states reported 1 ,244,228 
participants'’ received core and intensive services. Examples of this type of 
service include: comprehensive testing and assessment, developing an individual 


Time in service for core and intensive services is calculated at the ninnber of days from first date of 
receipt of core or intensive services, respectively, to the date of exit. 

’ A participant is defined as an individual who was enrolled in WlA services at any point between 7/1/2009 
and 6/30/2010. Due to the nature of the service structure, an individual who received intaisive sendees is 
also considered as receiving staff-assisted core services, and tliose received training services are also 
considered as receiving core and intensive services. 
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employment plan, individual counseling and career planning, case management 
for training services, and work experience in the public or private sector. 

The outcomes that follow are based on the number of exiters (program 
completers) reported. Due to the definitions of the outcome measures, the exiters 
actually received services prior to Program Year 2009. The definition of entered 
employment includes individuals who were unemployed when they started the 
program, and who found a job in the 3-month quarter after exiting the program. 
Employment retention includes individuals who were working in the 3 quarters (9 
months) after exiting the program. The average earnings measure represents the 
wages earned by an individual in the 2nd and 3rd quarters (6-month period) after 
exiting the program. 

For PY 2009, roughly 158,000 (52.0%) exiters who received core and intensive 
services, who were previously unemployed, found employment after program 
completion; an additional 46,000 exiters entered employment'' in the first quarter 
of PY 2010 (July 1, 2010 through September 30, 2010). For program completers 
in PY 2009. the average length of program participation for individuals receiving 
intensive services was about 182 days.^ 

It is important to recognize the unprecedented nature of the economic recession 
that PY 2009 program exiters faced; most were receiving services during calendar 
year 2008, and completed the program during 2009, Current participants also face 
a similar situation today. According to the latest Job Openings and Labor 
Turnover Survey (JOLTS) conducted by the Bureau of Labor Statistics, the 
number of job seekers per job opening is holding steady at 5.0 as of January, 

2011, The survey shows that only 20 percent of active Job seekers are finding 
employment, while the average WIA program exiter’s chances of finding work is 
significantly higher, at over 50 percent. Further, as evidenced by the outcomes for 
those receiving training services, almost 7 out of 10 individuals found 
employment after program completion. 

States determine employment through the use of administrative records, typically 
state wage records, which show quarterly w^es only. Therefore, states are not 
able to report extract hire data, nor are they able to report on the length of time 
necessary for these individuals to find employment. Additionally, for each level 
of service, the length of program participation is noted; however, states do not 
report financial obligations by level of service. Therefore, the Department is not 
able to calculate cost per participant information by level of service. 


^ For PY 2009 reporting, individrrals exited the program during the period 10/1/2008 through 9/30/2009, 
For PY 2010 Ql, the exit lime period was from 10/1/2009 through 12/.3 1/2009. 

’’ Time in service for core and intensive services is calculated at the number of days from first date of 
receipt of core or intensive services, respectively, to the date of exit. 
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Kline Question 24 : IIow many individuals were enrolled in and received YVIA’s 
Employment and Training’s training services through the One-Stop Career system 
during the Program Year 2009 and currently available data for Program Year 
2010? How many of the individuals who received training services obtained 
unsubsidized employment? How long, on average, did it take for workers having 
received training services to be hired by an employer? How many individuals that 
received training services obtained employment in the field relevant to their 
training? What was the average cost per participant who received these serv ices? 
What was the average cost per participant who did not complete these programs? 

A: for Program Year (PY) 2009 (July 1, 2009 through June 30, 2010), states 
reported 598,973 participants’* received core, intensive and training services. 
Examples of training services include: on-the-job training; skills upgrading and 
retraining; and entrepreneurial, customized, and other occupational skills training. 

The outcomes that follow are based on the number of exiters (program 
completers) reported. Due to the definitions of the outcome measures, the exiters 
actually received services prior to Program Year 2009. The definition of entered 
employment includes individuals who were unemployed when they started the 
program, and who found a job in the 3-month quarter after exiting the program. 
Employment retention includes individuals who were working in the 3 quarters (9 
months) after exiting the program. The average earnings measure represents the 
wages earned by an individual in the 2nd and 3rd quarters (6-month period) after 
exiting the program. 

For PY 2009, the Adult and Dislocated Worker exiters (or program completers) 
who received training services had the highest entered employment rate'^ at 72 
percent. This equates to about 87,000 exiters who were unemployed when they 
started the program and after program completion found work. Over 27,000 more 
exiters who received training services found ajob in the first quarter of PY 2010 
(July I, 2010 through September 30, 2010). For program completers inPY 2009 
the average of program participation for individuals receiving training services 
was approximately 203 days"’. 

States determine employment through use of administrative records, typically 
state wage records, which show quarterly w^es only. Therefore, states are not 


* A participant is defined as an individual who was enrolled in WIA services at any point between 7/1/2009 
and 6/30/2010. Due to the nature of the sendee structure, an indi^idual who received intensive services is 
also considered as receiving staff-assisted core services, and those received training services are also 
considered as receiving core and intensive services. 

' For PY 2009 reporting, individuals exited the program during the period 10/ 1/2008 through 9/30/2009. 
For PY 2010 Ql, the exit time period was from 10/1/2009 through 12/31/2009. 

*°Time in service is the itumber of days from the start of training through the training completion date. 
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able to report an extract hire data, nor arc they able to report on the length of time 
necessary for these individuals to find employment. Additionally, for each level 
of service, the length of program participation is noted; however, states do not 
report financial obligations by level of service. Therefore, the Department is not 
able to calculate cost per participant information by level of service. 


Kline Question 25 : How many One-Stop Career Centers were designated or 
certified through the competitive process outlined in section 121(c)(2)(A) of WIA 
during Program Year 2009 and currently available data for Program Year 2010? 
How many were designated or certified through the alternative process included in 
the law? Please provide the Committee with a chart detailing the number of entities 
responsible for operating One-Stop Career Centers broken down by the following 
categories: postsecondary educational institution; employment service agency; 
private, nonprofit entity; government agency; and other entities. 

A: The Workforce Investment Act of 1998 (WIA) establishes a decentralized 
public workforce system, where the Department of Labor oversees the activities 
of its direct grantees, generally states, and states in turn oversee, and monitor 
activities of local w’orkforce areas, including those of One-Stop Career Centers, 
Per Section 121(d) (1) of WIA — One-Stop Operators Designation and 
Certification, the local workforce board is authorized to designate or certify One- 
Stop operators and to terminate for cause the eligibility of such operators. The 
Department does not collect systematic data on foe number of One-Stop Career 
Centers that local workforce areas have designated or certified under the 
eligibility requirements described in WIA Section 121(d)(2)(A) versus foe 
alternative approach. Although the Department maintains listings of One-Slop 
Career Centers to provide foe public information necessary to locale nearby 
Centers via America’s Service Locator (www.seiviceiocator.or;!) . stales do not 
report specific information about the characteristics of the Centers’ operators to 
foe Department. 

In 2003 the Department published a smdy entitled, Creating Partnerships for 
Woriforce Investment: How Services are Provided under WIA as part of its ETA 
Occasional Paper Series. This study explored local workforce investment system 
variation and how local boards use non-profit, for-profit, educational, and 
governmental agencies to deliver WIA services. The study was based on case 
studies of sixteen local boards across eight states conducted between December 
2001 and September 2002 and showed that no single type of organization 
dominates any particular type of services. This report provides insight into foe 
characteristics of a small sample of One-Stop Center Operators, and its finding 
are not necessarily representative of WIA implementation in foe rest of the 
country. The full report is available at: 

httn://'wd r. do1et a. aov/rcseaich.- ' TuilText Documcn ts/C reating‘i'42QPartriQrships% 2 
0for%2QWorkTb rc e%2QInve stn iCnt%20- 

%20How^>^-OServices%2().4re%20Providcd?'o20Undcr%20WTA,Ddf . 
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In a Government Accountability Office (GAO) study entitled, Workforce 
Development: Community Colleges and One-Stop Centers Collaborate to Meet 
2r' Century Workforce Needs, (GAO-08-547), published in 2008, GAO 
investigated the workforce development activities of 20 community colleges and 
surveyed 334 One-Stop Centers and 3 1 1 Workforce Investment Boards. Based on 
the data collected, GAO estimated that nationwide about 1 1 percent of One-Stops 
are operated solely or jointly by a community college. The GAO report is 
available at: http:/7vvww.gao. nov/new. iteni$/d08547. pdf 

Additionally, the Department has initiated an ongoing WIA Gold Standard 
Evaluation of the Adult and Dislocated Worker Programs, a random assignment 
evaluation of WIA, which will collect information on the characteristics of the 
One-Stop Centers in the approximately 30 Local Workforce Investment Areas. 
The Department is currently scheduled to receive the implementation report for 
this evaluation in the spring of 2013. 


Kline Question 26 : During the hearing you told the Committee that you asked for a 
review of all job training programs as soon as you took ofllce. How did the 
Department implement your request? When did it complete its internal evaluation? 
In what ways does DOL’s evaluation agree with GAO’s report on duplicative job 
training services? In what ways does it differ? IIow much in potential savings did 
your internai evaluation identify? In what ways has this assessment influenced 
DOL’s budget requests for FY 2011 and FY 2012? Have you directed DDL to 
coordinate with other Departments and agencies to identify ways to end duplicative 
programs? 

A: Soon after my confirmation, I requested a thorough briefing on the Worklbrce 
Investment Act (WIA), including a discussion of the strengths and weaknesses of 
the system. In response, the Department’s then-Recovery Act team with the 
assistance of Employment and Training Administration (ETA) career staff 
provided me, the Deputy Secretary, and other key Departmental staff 
comprehensive briefings in late March 2009. 

I also requested, with the support of 0MB, that the Employment and Training 
Administration (ETA) carry out an assessment and technical assistance 
consultation process of state and local workforce systems to gauge their readiness 
to implement the Recovery Act enacted February 1 7, 2009, and to determine 
technical assistance needs. Regional offices consulted with all 53 states and 
territories and over 150 local workforce areas, making over 200 site visits 
between mid-April and May 22, 2009. ETA incorporated the site reviews into 
briefings presented to the Office of the Secretary. The readiness review informed 
ETA about the level of preparation of states and localities to implement the 
Recovery Act activities and helped shape ETA's technical assistance plans in 
support of implementation. 
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As I have visited training programs over the last two years, 1 have met countless 
individuals whose lives have been turned around by getting training through DOL 
programs. While such anecdotes are meaningful, they do not equate to overall 
program effectiveness - performance outcomes and evaluation results do. We 
take the performance information for our workforce programs, and the integrity of 
the data that we use to report on our outcomes, very seriously. We use this 
information to manage our programs. For example, the majority of those who 
participate in WIA sponsored training programs gain employment. For Program 
Year 2009, 72 percent of the Adult and Dislocated Worker exiters (or program 
completers) who received training services found a job within three months of 
exiting the program. 

At a time of slow private sector job growth as was the case of the past year, over 
7.2 million program participants entered employment upon the completion of 
Wagner Peyser and/or WIA funded employment and training 
services. Additionally, funding made available through the WIA Adult and 
Dislocated Worker programs helped provide skill development training to nearly 
215,000 program completers whose skill sets, job knowledge, or technical 
expertise did not match the needs of local area businesses before they entered 
training. When provided to participants, training yields higher placement 
outcomes for individuals when compared to those receiving only core and 
intensive services. 

For the 12-month period ending June 30, 2010, the entered employment rate for 
WIA Dislocated Worker program completers who received training services was 
nearly 30 percentage points higher compared to those who did not receive training 
(76.2 percent versus 46.9 percent respectively). For the WIA Adult program 
during the same 12-month period, those receiving training had an entered 
employment rate of 69 percent compared to 53 percent for all other program 
participants. Also during the 12-month period, WIA Adult and Dislocated Worker 
program participants who received On-the-Job Training achieved significant 
outcomes. Adults found employment at a rate of 86 percent (32 percentage points 
higher than total adult participants), while dislocated workers found a job at 90.3 
percent rate (nearly 40 percentage points higher than total dislocated workers 
participants). While we recognize that the populations may not be comparable, 
we think these results are noteworthy. 

To build a stronger evidence base upon which to make decisions, 1 also 
established the position of Chief Evaluation Office to support the Department’s 
efforts in conducting more rigorous evaluation studies. For example, we have 
already begun a random-assignment evaluation of the WIA Adult Worker and 
Dislocated Worker programs. 

We agree with GAO that there are opportunities to improve the current system 
and are committed to doing so. In the current constrained fiscal environment there 
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is an even greater need to innovate and look for better, more cost-effective ways 
to deliver services in a way that does not leave disadvantaged populations behind. 
WTiile we agree that it is important to minimize duplication and maximize 
efficiency, we believe that a coherent public workforce system does not 
necessarily mean a single program, supplier or agency. Our goal should be a 
rational system whose elements fit together logically, with minimal duplication, 
and provide ready and seamless access to services for jobseekers and other 
workers and employers. We will continue to work with Congress on a A 
reauthorization bill that streamlines service delivery, better meets the needs of 
employers and regional economies, improves accountability, and promotes 
innovation. 


Kline Question 27 : When the President requested and Congress passed ‘economic 
stimulus' legislation In February 2009, he requested funding for “shovel ready 
projects.” The American Reinvestment and Recovery Act (ARRA) Included almost 
half-a-billion dollars in funding for Green Job training grants. Prior to receiving 
funding, did DOL conduct a feasibility study on the number of workers that would 
be needed in this field? If not, has DOL conducted any feasibility studies since 
February 2009? How many individuals have received training under this ARRA- 
funded program? How many individuals have completed this program with a 
certificate or accreditation? How many individuals obtained unsubsidized 
employment relevant to their training? Ilow long, on average, did it take for the 
newly trained individuals to be hired? 

A: Pursuant to the American Reinvestment and Recovery Act of 2009 (Recovery 
Act), Congress allotted the Department of Labor (DOL) $500 million for 
competitive grants to fund projects “for research, labor exchange, and Job training 
projects that prepare workers for careers in the energy efficiency and renewable 
energy industries.” These funds were designated to increase available information 
on green jobs and industries, support labor exchange information, and to provide 
training to enable individuals to participate in green Jobs. 

Tn June 2009, DOL announced the availability of such funds through five 
competitive grant solicitations: State Labor Market Information Improvement 
grants; Green Capacity Building grants; Energy Training Partnership (ETP) 
grants; Pathways Out of Poverty grants (Pathways); and State Energy Sector 
Partnership and Training (SESP) grants. Grants totaling approximately $490 
million were awarded in December 2009 and in January 2010. The ETP, 
Pathways, and SESP grant programs are specifically geared towards providing 
training and placement services in the energy efficiency and renewable energy 
industries. 

Prospective green jobs grantees were required to fully demonstrate, through their 
responses to the Solicitations for Grant Applications, the local need for w^orkforce 
training and projected employment opportunities in targeted clean energy 
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industries. To do this, they were asked to describe: current and projected 
employment in the targeted clean energy industries and occupations in the local 
area; identification of specific employers targeted to employ participants trained 
through the grant, including the current hiring needs of the employers; and 
specific education, training, or other skill requirements of the occupations 
targeted, including an estimate of the skills gap between the targeted population to 
be trained and industry requirements. The data provided by grantees helped 
ensure that there was a strong demand for green Jobs training in the local area(s) 
targeted by the grantees. 

Further, the Recovery Act-funded State Labor Market Information Improvement 
grants are enabling State Workforce Agencies to collect, analyze, and disseminate 
labor market information and enhance the labor exchange infrastructure for 
careers within the energy efficiency and renewable energy industries. Through 
such targeted investments, states are expected to use workforce and labor market 
information and data as the foundation on which to build and implement effective 
w'orkforce development strategies. 

As of the quarter ending December 31, 2010, which is the most recent data 
available, 1 8,27 1 participants have begun education and training activities 
through these grants. 8,649 participants have completed education/training 
activities, and 7,505 credentials have been awarded, 

A significant number of program participants are incumbent workers in training to 
upgrade their existing skills or acquire new skills their employers say are 
necessary to retain their Jobs, and the purpose of their training is not to help them 
enter newjobs. While these workers are counted among the graduates they are 
not counted as having ‘’entered employment'’ since they are already employed 
upon entering the program and are expected to return to that employer. 

DOL’s most recent data suggests that the number of program completers who 
were unemployed upon entering the program was 4,925. Of these, 1,700 
participants or 35%, had entered a new position of unsubsidized employment as 
of December 31, 2010. and data indicates that the vast majority of these 
participants were unemployed or dislocated workers prior to enrolling in the 
grant. Further, 1 ,499 of those who entered employment, approximately 85%, 
found employment in training-related industries or occupations. It is important to 
note that the remaining 15% may be using the skills acquired in training in jobs 
held in non-training-related industries or occupations. 

The number of graduates and other data for these grants, as for most w’orkforce 
development grants, will grow at an increasing rate after the first few quarters of 
performance. Further, there is generally a period of time betw'een when an 
individual graduates from a training program and w'hen they find a job. This 
phenomenon is not captured precisely in point-in-time data and may be especially 
pronounced during challenging economic conditions. Grantees do not report, and 
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DOL does not collect, the length of time it takes for individuals that complete 
education/training activities to obtain employment. 


Kline Question 28 : ARRA dedicated S250 million in funding to Job Corps for 
•‘Training for Careers in Enet^y Efficiency and Renewable Energy Industries." 
How many students received training under this program? How many students 
ended the course with a certification or accreditation? On average bow long did this 
training take? How many students obtained unsubsidized employment relevant to 
their training? How long, on average, did it take for newly trained workers to be 
hired? 


A: Job Corps divided the appropriated $250 million among three categories: (1) 
Construction; (2) Operational Needs, and (3) Administration. The funds allocated 
the following amounts to each category: 

Construction $212,098,493 

Operational Needs $ 35,40 1 ,506 

Administration $2,500,000 

Of the $35 ,4 million designated for Operational Needs, $9,967,000 was dedicated 
to Training for Careers in the Energy Efficiency and Renewable Energy 
Industries, This funding has supported training for 14,575 Job Corps graduates in 
manufacturing, construction, and automotive fields, as of March 2011. 

Job Corps’ Green Training Initiative is designed to ensure that students are 
exposed to the latest green technology and work practices as part of their career 
technical training. Each of the 14.575 program graduates who received green 
training, has attained at least one credential reflecting environmental or skill- 
based training directly linked to their Job Corps training. 

The length of time it takes for a student to earn a credential is dependent on 
several factors, including the specific standards and requirements of the training 
field, the academic and technical competency level of students upon entry into 
Job Corps, and the type of credential to be acquired (knowledge-based, skill- 
based or a combination). On average. Job Corps students take approximately 8 to 
12 months to successfully complete a full training program and earn an industry 
credential. Training associated with green training graduates was 244 days on 
average. 

An estimated 6,979 green Job Corps graduates have already obtained training- 
related employment or placement in higher education or the military, as of March 
2011. The average number of days between graduation status and the placement 
date was 86 days. 


28 



100 


Kline Question 29 : A number of DOE. agencies and programs awarded grants for 
Green Jobs programs. Please list all competitions including dollar figures for green 
jobs-related grants that were not funded through the Green .fobs Innovation Fund. 
Did these grant competitions include requirements that applicants must work in 
partnership with a labor organization in order to be selected? 

A: The American Recovery and Reinvestment Act provided the Department with 
$500,000,000 for a program of competitive grants to prepare workers to enter into 
or pursue careers in energy efficiency and renewable energy industries. The 
Department awarded these funds through five competitions that included: 

1 . Energy Training Partnership ($99,760,688; 25 grants awarded) 

2. Green Capacity Building ($5,81 8,496; 62 grants awarded) 

3. Pathways Out of Poverty ($147,811,701; 38 grants awarded) 

4. State Energy Sector Partnership ($187,908,818; 34 grants awarded) 

5. State Labor Market Information Improvement ($48,848,285; 30 grants 
awarded) 

Three of the five competitions — Energy Training Partnership, Pathways Out of 
Poverty, and State Energy Sector Partnership — required applicants to work in 
partnership with a labor organization as well as with employers and other 
organizations such as non-profit or community-based organizations. 

The Veterans Employment and Training Service (VETS) has had a green jobs 
focus tor their Veterans’ Workforce Investment Program grants in both 2009 and 
2010. The amounts awarded in these years are listed below. 

1, Veterans’ Workforce Investment Program (2009): $7,568,149 (17 grants 
awarded) 

2. Veterans’ Workforce Investment Program (2010): 2010: $9,547,114 (22 
grants awarded, 17 of which were grantees the previous year) 


Kline Question 30 : The Department’s performance targets indicate that for every 
recipient completing employment training from Adult, Youth, Dislocated Worker, 
and Native American training programs, only about half are expected to enter 
employment within three months of completion. What does the Department plan to 
do to ensure that every worker who receives employment services will have a better 
than 50-50 likelihood of reentering the job market? 

A: The Department has placed a strong emphasis on providing training services to 
program participants, including a service strategy that focuses on the attainment 
of industry-recognized credentials. During Program Year (PY) 2009, the period 
from July 1, 2009 through June 30, 2010, over 100,000 WIA Adults and 
Dislocated worker program exiters (or program completers) attained a 
credential. Seventy-eight (78) percent of those individuals entered employment, 


29 



101 


and 88 percent of those individuals were still employed three quarters after 
program completion. 

It is important to recognize the unprecedented nature of the economic recession 
that PY 2009 program exiters faced; most were receiving services during calendar 
year 2008, and completed the program during 2009. Current participants also face 
a similar situation today. According to the latest Job Openings and Labor 
Turnover Survey (JOLTS) conducted by the Bureau of Labor Statistics, the 
number of job seekers per job opening is holding steady at 5.0 as of January, 

2011. The survey shows that only 20 percent of active job seekers are finding 
employment, while the average WIA program exiter’s chances of finding work is 
significantly higher, at over 50 percent. Further, as evidenced by the outcomes for 
those receiving training services, almost 7 out of 1 0 individuals found 
employment after program completion. 


Kline Question 31 : The cost per participant in the National Farmworker Jobs 
Program is more than half of what the average trainee earns in half-a-year of 
employment. What plans have you made to improve the outcomes for those who 
receive services under this program? 

A: This Administration is committed to advancing the skills and education of all 
workers, including those with significant barriers to employment. The migrant 
and seasonal farmworkers (MSFWs) served by the National farmworker Jobs 
Program (NFJP) typically face multiple obstacles to obtaining stable year-round 
employment and experience chronic unemployment and underemployment 
inherent in the industry. Data from the National Agricultural Workers Survey 
show that on average the population served by the NFJP has a 7'*“ grade 
attainment level and poor English skills, with 44 percent having no spoken 
English skills and 53 percent having no written English skills. The training and 
education services necessary to overcome these obstacles are generally intensive 
and longer-term. Despite these obstacles, participation in the NFJP results in 
positive earnings gains — the average increase (or decrease) to income earned 
from all employment sources during the six months following placement, 
compared to pre-participation employment income. For example, during the 
second quarter of Program Year 20 1 0 (October 1 -December 3 1 , 20 1 0), the 
earnings gain for NFJP was $6,425, an increase of $425 over the earnings gain 
that occurred during the second quarter of Program year 2009. 

The Department provides technical assistance to NFJP grantees that is intended to 
continue to improve training strategies and encourage partnerships with 
educational institutions. For example, the Department provided training to NFJP 
grantees on February 18, 201 1 that focused on the use of career pathways and 
credentialing, which are necessary components to improving the outcomes of 
NFJP participants. By providing this technical assistance to NFJP grantees, the 
Department believes NFJP participants will have greater access to credentials and 
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career pathways that will lead to increased average earnings and opportunities for 
advancement. 


Kline Question 32: During the hearing, you stated your opinion that project labor 
agreements (PI.As) actually help bring down the cost of projects. Please provide the 
Committee with statistical evidence supporting this belief. How were Pl-As 
implemented with the New Hampshire Job Corps Center? Please provide the 
Committee with a list of other DOI>-related projects for which PI.As are part of the 
contract. 

A: During the hearing 1 suggested that PLAs can be an effective tool to control 
costs and to ensure that large scale construction projects are completed on time 
and on budget. Having a steady stream of highly trained, high-skill workers is 
one way to ensure that projects are done right the first time and minimize delay 
and corrective actions on the worksite. Reducing delays in construction, and 
improving the quality of work are critical ways to help ensure that project costs 
are controlled. PLAs can be a speedy way of expanding the pool of high-skilled 
workers available to federal construction, without discriminating against workers 
based on their union membership. 

There are independent studies that conclude that PLAs are either cost-neutral or 
help reduce costs of major construction projects. 1 have attached a study by Dale 
Behnan (Michigan State University), Matthew Bodah, (University of Rhode 
Island) and Peter [Phillips (University of Utali) that concluded that when projects 
are controlled for size, materials, and complexity, there is a statistically 
insignificant difference in the cost of projects under PLA and those without PLAs. 

I have also attached to two feasibility studies conducted by construction 
management company, Hill International. In both studies, this company 
concluded that using a PLA would provide economic benefits to the owner. 

The solicitation to procure a construction contract for the Manchester, New 
Hampshire Job Corps Center was published on the Federal Business 
Opportunities website (www.fbo.gov ) on October 5, 2009. That solicitation did 
contain a requirement that each bidder have in place a project labor agreement 
(PLA) at the time of bid submission. We received a challenge to that solicitation 
after it was published. On November 5, 2009, the solicitation was cancelled, as 
the Department believed that it was in the public interest for the Department to 
further evaluate issues related to the PLA requirement. 

The final rule amending the federal Acquisition Regulation to implement 
Executive Order 13502, Use of Project Labor Agreements for Federal 
Construction Projects, was published in the Federal Register on April 13, 2010. 
The final rule established criteria for evaluating whether to include a PLA in a 
solicitation for large-scale construction projects that cost more than $25 million. 
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The PLA final rule preserves the flexibility agencies need to evaluate whether a 
project labor agreement is appropriate for that construction project on a case by 
case basis. The Department will be guided by those criteria for other large-scale 
construction projects. However, the Department infrequently has construction 
projects of this magnitude (mainly Job Corps Centers) and no other DOL projects 
have been solicited with a PLA requirement. 

On the potential for future PLAs in upcoming DOL construction projects, the 
20 1 2 Budget’s proposal to reduce Job Corps Construction would not affect the 
program's ability to finance construction of the New Hampshire center. However, 
the recently enacted FY 201 1 budget agreement included a $75 million rescission 
in prior year balances. This rescission will require us to revisit the bid solicitation 
process for the New Hampshire center that was placed on hold when even larger 
cuts were proposed by the House in HR 1. 


Representative Todd Rokita (IN) 

Rokita Question 1 ; Employee Stock Ownership Plan (ESOP) companies must have 
annual valuations of their stock. Additional valuations associated with acquisitions 
and other business activity may need to be performed. It has been brought to my 
attention by constituents (hat a regulation proposed by the Department of liabur 
will redefine valuators of these companies' ESOPs as ERISA fiduciaries. (U.S. 
Department of Labor, Employee Benefits Security Administration, Definition of the 
Term fiduciary, Federal Register, October 22, 2010, page 65263.) It is my 
understanding that the proposed regulation will have an elTect on many other 
activities in the financial sector, as well. This regulation will increase the cost of 
operating and establishing an ESOP by forcing valuators to obtain special ERISA 
fiduciary insurance, and in fact, many competent valuators may drop ESOP 
valuation work altogether, leaving less competition for ESOP companies to review 
before hiring a valuator. 

I have been contacted by constituents in my area about this proposal that reverses 
the position of four Republican and tw o Democratic Administrations. You have 
received protests from the American Institute of CPAs, the American Council of 
Engineering Companies, the Food Marketing Institute, the Chamber of Commerce, 
and nearly all the employer groups. 

A common complaint is your Department provides no data to support the claim that 
ESOP valuations are wrong. This proposal does not appear to address a 
documented problem and it will increase costs, discourage ESOP formation, and 
cause needless gridlock and confusion between ESOP trustees and the valuators. 
Please provide me with the data you used to document the need for regulatory 
action in this area and explain why this particular approach is the least burdensome 
means of achieving your objectives. 
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A: In the early 2000s, EBSA began to identify issues involving ESOPs, 
encompassing many different violations of ERISA and affecting over 500,000 
participants. Based on this investigative experience, EBSA decided to address 
these issues through a national enforcement project which was established in FY 
2005. EBSA continues to find fiduciary and self-dealing violations in connection 
with the ESOP enforcement project, and examples of these findings are set forth 
below. 

I n many instances, the most important investment advice to a plan concerns how 
much to pay for an asset. Tn the case of ESOPs, in particular, the Icey decision is 
typically not whether to buy stock - the plan was established precisely to buy and 
hold employer stock - but rather what price to pay for the stock. Accordingly, in 
the case of closely-held companies, ESOP trustees typically rely on professional 
appraisers and advisers to value the stock. Often, there is little or no negotiation 
over price. Because other plan fiduciaries are not valuation professionals, there is 
virtually total reliance on the appraiser and the price determined by the appraiser 
is often the price at which the transaction will take place. As a practical matter, 
the price is often effectively set by the appraiser. The appraisers routinely hold 
themselves out as offering a professional service to the plans that will be rendered 
with care, impartiality, and skill. Frequently, ESOP transactions involve most or 
all of a plan’s assets, and the Department’s own cases have involved transactions 
involving hundreds of millions of dollars and more. The proposed regulation 
reflects these realities. Although the current regulation expressly includes advice 
on the value of a security as covered advice, a 1976 Advisory Opinion stated that 
the valuation of closely held stock for ESOPs is not fiduciary advice. The 
proposed regulation simply corrects the Advisory Opinion, and ensures that 
appraisers can be held accountable under ERISA when they fall short of 
professional standards and cause losses to retirement plans. 

ESOP transactions are not the only area where unqualified or conflicted 
appraisers can cause serious losses to retirement savings. In principle, we see no 
basis for distinguishing advice on how much to pay for an asset from advice on 
whether to buy an asset for a given price. Improper appraisals have been central 
to numerous Department investigations and enforcement actions. The 
Department has uncovered abuses reflecting flawed valuation methodologies, 
internally inconsistent valuation reports, the use of unreliable and outdated 
financial data, the apparent manipulation of numbers and methodologies to 
promote the preferred prices of selling shareholders (who are usually corporate 
insiders), and tax abuse. When an ESOP overpays for the stock of its employer 
sponsor, it is the workers in the plan that lose. Because under existing regulations 
the appraisers were not plan fiduciaries, however, they were not accountable for 
the losses that they caused to retirement plans. Examples from the Department’s 
investigations and litigation include the following: 

a. A valuation firm failed to properly consider $1.5 billion in debt on a 
company’s books in addition to numerous other errors of analysis. The 
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case ultimately settled for $38.7 million, none of which was paid by the 
appraisal firm. 

b. A major valuation firm used earnings figures that were significantly 
greater than justified by the company’s audited financial statements, 
applied a 30% control premium although the plan did not acquire control, 
and inconsistently applied different earnings measures trom year to year. 
The case settled for over $71 million, none of which was paid by the 
appraisal firm, and injunctive relief. 

c. A valuation firm accepted unrealistic company earnings projections and 
failed to consider the company’s ability to repay its obligations, among 
other errors. The case ultimately settled for $17.5 million, none of which 
was paid by the appraiser. 

d. ESOPs of several related companies purchased employer stock in reliance 
on an appraiser who had previously been convicted of felony 
embezzlement from a trust, who used false qualifications, and who lacked 
even a college degree. The appraisals used financial performance 
estimates, which had little or no connection to actual financial 
performance, and assumed unjustified and unsupportable levels of growth, 
profitability, and freedom fi’om competition. For example, one of the 
valuations posited a wholly unrealistic return on invested capital of more 
than 1 1,000%. This case is currently in litigation. 

e. A major valuation firm advised a large company to engage in a stock 
transaction -nominally involving $1 billion - involving an ESOP that the 
participants did not even know existed. We concluded the transaction was 
a tax sham. In settlement, the company was required to refund all of the 
tax benefits to the U.S. Treasury, and the plan’s trustee was required to 
refund all of its fees. More than S220 million was paid to the Treasury. 

f In various transactions involving the Genovese crime family, an appraiser 
valued property at inflated amounts to justify plan loans and purchases. In 
one of the transactions, a member of the crime family first agreed to buy 
real estate for $7.46 million; the appraiser then valued the property at 
$15.8 million. The plan in turn loaned out $15.8 million based on the 
appraisal and the member of the crime family used the loan proceeds to 
buy the property for $7.46 million, pocketing the balance of the loan. An 
independent appraiser subsequently appraised the property for $5 million. 
Criminal forfeiture actions ultimately brought some restitution to the 
pension plan. The appraiser, however, was not a fiduciary under the 
current regulation. 

Under Section 502(a)(2) of ERISA, a loss remedy is only available from plan 
fiduciaries. As a result, under the current regulatory structure, neither the 
Secretary nor plan participants can hold the appraiser directly accountable for 
disloyal or imprudent advice about the purchase price, no matter how critical that 
advice was to the transaction. The sole recourse available to the Secretary and 
plan participants is against the trustee who relied on the advice, rather than against 
the professional financial expert who rendered the valuation opinion that formed 
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the necessary basis for the transaction. The Department appreciates the comments 
expressing concerns about potential cost increases, and remains committed to 
ensuring that the benefits of any proposed changes outweigh the costs. However, 
plans and employers - especially small employers -- are ill-served by the current 
regulation's failure to hold advisers accountable for failing to properly discharge 
their responsibilities. Employers and participants will benefit from being able to 
rely on professional impartial advice that adheres to the fimdamental fiduciary 
duties of prudence and loyalty. 

Further, with respect to additional data available on this question, the proposal 
specifically requests comment on the Department’s cost estimate. We will 
actively consider the information provided to the Department in response to this 
request and expect to have a more fulsome economic analysis as part of the final 
regulation. 


Representative Lou Barictta fPA-11) 

Barletta Question 1 : On January 20, 2011, the Department announced the 
availability of SSOO million for Trade Adjustment Assistance (TAA) Community 
College and Career Fraining Grants. I understand these grants will provide colleges 
with funds to expand and improve programs for workers who have lost their jobs, 
but I am also concerned about the lai^e number of young workers who are 
unsuccessfully trying to find meaningful employment. My district has an 
unemployment rate of 9.8 percent, the highest in Pennsylvania, and many of these 
workers are recent high school graduates. Since my ultimate goal is to ensure that 
all citizens in my district will have greater access to lucrative careers, I would like to 
know what your department is doing to ensure recent high school graduates have 
increased choice and access to higher education. 

A: Post-secondary education is an important focus of the Department and the 
Administration. The Bureau of Tabor Statistics projects that occupations that 
require a post-secondary degree are expected to account for nearly half of all new 
jobs from 2008 to 2018. There are a number of ways Department of Labor 
programs assist youth in gaining access to higher education, complementing 
student financial and programmatic assistance available through the Department 
of Education, w'hich has primary responsibility for ensuring that recent high 
school graduates have access to higher education. 

The Workforce Investment Act (WlA) youth program assists youth to prepare for 
success in the knowledge-based economy. WIA youth formula funds arc provided 
to states that in turn allot funds to local workforce investment areas to assist low- 
income youth with barriers to employment, ages of 14 and 21, by providing 
services that prepare them for employment and post-secondary education, Youth 
can receive educational skills training, tutoring, alternative secondary school 
services, GED preparation as well as additional services through a nationwide 
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network of One-Stop Career Centers. Youth service providers, funded through 
WIA, work with young adults to help them access employment and post- 
secondary educational opportunities by stressing linkages between academic and 
occupational learning. They also assist youth by providing them a link to their 
local community college or other post-secondary education and training 
opportunities and information on financial student aid. 

The Job Corps program provides economically al-risk youth who have specific 
barriers to employment, with comprehensive services that include career technical 
training based on industry standards, contextual learning combining academic and 
career training, and a variety of integrated, real-world learning experiences. 
Because of changing labor market needs, Job Corps seeks to equip students with 
the best set of skills, supported by the attainment of portable credentials, so that 
they may compete and advance in the workforce. This includes preparing students 
for advanced education and training. 

In addition, the Department is currently working with the U.S. Department of 
Education- Federal Student Aid- Student Aid Awareness and Applicant Services 
Office on a College Checklist for Out of School Youth entitled Redirecting 
YOUth on a College Pathway. This document will provide young people who are 
out-of-school and those youth at-risk of dropping out, with references, resources, 
contact information, and instruction to ensure success with college admission. 
Later this year, Redirecting YOUth on a College Patlnvay will be published as a 
joint Department of Labor and Department of Education document and will be 
accessible via the inleniet to any youth and One-Stop Career Center around the 
country. 


Representative Carolyn McCarthy nVY-04) 

VlcCarthv Question 1 : I think the Department of l.abor has done a great job on a 
variety of fronts, and I commend you for your commitment to American workers. 

Today’s worker is much different than the worker of the past. There are different 
workplace demographics and different expectations for both employers and 
employees. There are surveys out there that conclude that women are now nearly 
50 percent of the U.S. workforce, yet still barriers exist for them. One of the issues I 
have been most active on is breastfeeding, and what concerns me is the lack of 
federal attention to the issue. 

Last Congress, I introduced a bill, the Exemplary Breastfeeding Support Act, which 
would have helped to implement programs in support of breastfeeding. I was 
pleased that the health care reform law includes language requiring employers to 
provide reasonable break times and private space for nursing mothers on the job. 
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Can you tell us a little bit about the implementation of this provision and its 
importance to fostering a fair and equal workplace? 

A: As you know, on Match 23, 2010, the President signed into law the Patient 
Protection and Affordable Care Act, which amended Section 7 of the Fair Labor 
Standards Act (FLSA) to require employers covered by the FLSA’s overtime pay 
requirements to provide “reasonable break time for an employee to express breast 
milk for her nursing child... and a place, other than a bathroom that is shielded 
from view and free from intrusion , , , which may be used by an employee to 
express breast milk,"’ 

The Department’s Wage and Hour Division (WHD) is responsible for 
administering and enforcing the break time for nursing mother’s law. Last 
summer, WHD issued Fact Sheet #73: “Break Time for Nursing Mothers Under 
the FLSA,” providing the public with general information on the requirements of 
the new law with the plan of developing more specific guidance for employers 
and nursing mothers in the near future. 

Due to the importance of this new law' to workplace flexibility for family and 
personal care-giving, which is a key component of my vision of “Good .Jobs for 
Everyone,” the Department decided to issue a "Request for Information” (RFI) 
seeking public comment on the Department’s preliminary interpretations of the 
law and anything else on which the public would like to comment related to 
implementation of the nursing breaks provision of ACA. We also launched a 
"nursing mothers” webpage that includes frequently asked questions, key news, 
and other useful resources for employers and employees, such as links to lactation 
tool kits and state workplace lactation laws and programs. 

The RFI’s public comment period closed on February 22, 201 1. We received 
well over 1800 comments, the majority of which came from nursing mothers who 
shared their personal experiences returning to the work'place after the birth of a 
child. Currently, WITD is reviewing and categorizing all the comments received 
to determine what additional guidance would be most helpful to employers, 
nursing moms and the general public. 

On January 20, 2011, the Surgeon General issued a call to action to support 
breastfeeding, which outlined the benefits of breastfeeding for families, children 
and the public health. The report identified ways that families, communities, 
employers and health care professionals can improve breastfeeding rates and 
increase support for breastfeeding, calling on employers to work toward 
establishing paid maternity leave and high-quality lactation support programs. 

In addition to supporting a woman’s desire to continue breastfeeding her infant 
child after she returns to work, this call to action fosters more fair and equal 
workplaces as it facilitates the return of many women to the workforce who 
normally would not come back after the birth of a child. Workplace lactation and 
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family wellness policies also allow women to continue in the positions they were 
in prior to having a child, which contributes to leveling the playing field for 
women regarding promotion opportunities and combating gender discrimination 
and retaliation. 

Moreover, these workplace programs yield great economic benefits, particularly 
for employers in terms of containing high healthcare costs, minimizing 
absenteeism due to pregnancy complications and episodic childhood illness, and 
retaining employees following the birth of a child. 

As the Congresswoman acknowledged, women comprise 48 percent of the 
workforce, and 3 out of 4 women of childbearing age are currently employed. It 
is important that our workplace policies change to accommodate this changing 
workforce and 1 am proud that the Department is playing a leading role in this 
effort. 


McCarthy Question 2 : 1 wanted to reiterate the concern my colleague 
Representative Biggert had brought to your attention regarding your Department's 
proposed rule expanding the definition of a fiduciary. As you mentioned, ERISA 
law has not been looked at in more than 30 years, and I do not deny that the 
Department of Labor should look into the law and its merits. However, as a 
member who both sits on this Committee as well as Financial Services, I implore 
you to work with your counterparts at the SEC and CFTC who have made 
proposals in this realm as result of the passage of Dodd-Frank last Congress. I 
firmly believe that ambiguity in this sector and a lack of dialogue will ultimately 
hurt consumers, so please keep me briefed as to your conservations with your 
counterparts, and 1 look forward to working with you on the issue. 

A: On October 22, 2010, the Department published a proposed regulation that 
would protect beneficiaries of employee benefit plans and individual retirement 
accounts by revising its definition of the circumstances under which a person is 
considered to be a “fiduciary” under the Employee Retirement Security Act of 
1974 (“ERISA”) by reason of giving investment advice for a fee to an employee 
benefit plan or to individuals covered by the Plan or IRA. We have received a 
number of public comments on the proposed regulation which we are now 
evaluating. We also held a public hearing on March 1 and 2 to ensure that all 
issues are fully considered and interested persons had sufficient time to share their 
views on this important regulation. 

The Department has been working closely with both the SEC and the CFTC to 
harmonize the respective agencies’ rules to ensure that our policy initiatives do 
not conflict and are not unduly burdensome. The Department enjoys a positive 
working history with both agencies and we will continue to work with them, 
particularly as we address concerns raised by the Dodd-Frank Act. We are 
committed to striking an appropriate balance in any final rules so that the benefits 
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of increased transparency, accountability and eliminating conflicts of interest 
outweigh potential cost increases. 
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[The study, “Project Labor Agreements,” 2007, may be accessed 
at the following Internet address:] 

http: / / WWW. buildingtrades.org / BCTD / media / Documents / Field%20Services / PLA / NECA-PLA-Report.pdf 
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I EXECUTIVE SUMMARY 

Hill Internationa! has been retained by the New York State Department of 
Transportation (NYSOOT). through Its design consultant, HNTB, to conduct a labor 
analysis and study and to prepare a report concerning the feasibility and 
appropriateness of utilizing a Project Labor Agreement (PLA) on the l-287/Cross 
Westchester Expressway (CWE) Project {the Project). Hill was selected, in part, 
because of its experience and participation, for the New York State Thruway Authority 
(NYSTA), in the similar study and subsequent negotiations, drafting, execution, 
administration and legal defense of the PLA for the Tappan Zee Bridge (TZB). That PLA 
has been in effect and has been considered highly satisfactory to all parties since June, 
1994, tfie commencement of the TZB project construction. 

This report describes a PLA as a type of collective bargaining agreement utilized 
on targe, lengthy, complex projects employing multiple contractors and trades. It 
provides for starKlardized work practices; hours; holidays; grievance, arbitration and 
jurisdictional dispute procedures; and, for overall labor/management harmony. A PLA 
precludes strikes, lockouts, work stoppages and any other work disruption for the 
duration of the Project. It is mandatory that all parties both union and non-union sign the 
PLA, which supersedes all pre-existing agreements. 

Following the U.S. Supreme Court dedsion in the Boston Harbor case and the 
New York Court of Appeals decision in the Tapoan Zee Bridge case. Executive Order 
No. 49, Prnjftf^ I ahor Agreements was issued on February 12, 1997, by Governor 
Pataki directing state contracting authorities to adhere to the policies and procedures set 
forth in the Order in determining whether a PLA should be utilized on certain projects to 
adiieve the goals of timeliness, cost effectiveness, fairness, equity and conformity to 
law. Case law in New York and the majority of cases nationally have upheld the validity 
of PLAs when challenged on major capital construction projects. 
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The Project has been undertaken jointly by the NYSDOT and NYSTA and 
involves the design and construction of stnjchjral, operational and safety improvements 
on the section of I-287/CWE from the TZB toll plaza to Rt. 120, a distance of 
approximately 9 % miles, it is the largest project of Its kind ever undertaken in the area 
and consists of seven separate contract phases \with a duration of six years at an 
estimated cost in excess of $265 million. The Project is a result of more than 15 years of 
studies by NYSDOT and others and is the one selected from several alternatives to 
alleviate as quickly and as cost effectively as possible the high accident rate, the traffic 
bottlenecks and the severely deteriorated road and structure conditions. 

Analysis of the workforce in the area reflects a highly unionized labor pool. All of 
the major ($10 + million) highway/bridge construction projects which have been awarded 
in the area during the past five years have been to union contractors. Notwithstanding 
that the New York metropolitan area is one of the most highly unionized areas in the 
nation, non-union contractors have made significant strides in obtaining major contracts 
in the construction industry in the area over the past several years. Not surprisingly, 
there have been some recent significant demonstrations by unionized labor, v>tiich have 
resulted in work stoppages, strikes, major traffic disruption in midtown Manhattan and 
substarrtial interference with the activities and business of the general public as well as 
with those targeted by the demonstrations. 

Construction in the Northeastern U.S. and in the New York metropolitan area 
specifically, is at the highest level it has been in many years and is projected to continue 
to increase for the next several years. The unprecedented number of other similar 
construction projects in the same general area at the same time as the Project is under 
construction is likely to cause shortages in manpower generally, but particularly in highly 
skilled trades. Labor leaders state that they have never failed to adequately man a Job 
and that If shortages occur, they will draw the necessary manpower from union locals 
elsewhere, in or out of the state. 

Based upon the recent history of major highway and bridge contract awards in 
the area, it is considered highly probable that most, if not all, of the prime Project 
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contracts wnl! be awsrded to union contractors. The current coliective bargaining 
agreements of each of the eleven local unions that will be involved in the Project 
construction were reviewed and analyzed. Pertinent provisions were compared to 
determine expiration dates and areas where standardization might be achieved to effect 
cost savings in construction manning and scheduling. It was detemnined that each 
agreement would expire and be renegotiated at least once, and several of them twice, 
during the term of Project construction, leaving the Project vulnerable to lawful strikes 
and/or woii< disruption absent a “no strike" agreement. It was also determined that there 
was great diversity among the trades with regard to hours of work; shifts; flextime; 
holidays; grievance, arbitration and jurisdictional dispute resolution procedures; 
management rights; apprentices; and Equal Opportunity objectives. TTiese areas as well 
as the rates and instances of premium pay are ail sut^'ect to standardization to conform 
with Project objectives and requirements. 

An analysis of the economic benefits which might be realized by utilization of a 
PiA was based upon certain assumptions regarding construction scheduling and 
utilization of the Tappan Zee Bridge PLA as a model for particular provisions. It is 
estimated that the employment of a PLA on the Project would result in a savings of 
approximately $8.4 million resulting from anticipated concessions together wHh savings 
from standardized work rules. 

The study concluded that, given the predominantly unionized composition of the 
woridorce; the high level of on-going and projected similar construction In the area and 
consequential potential skilled ' manpower shortages; the number of trades and 
contractors involved; and the likelihood of union contractors receiving most, if not all. 
contract awards, a Project Labor Agreement is considered appropriate for the Project. A 
PLA should be a mandatory requirement included in the bid documents. In the event an 
award should be made to a non-union contractor absent a PLA, labor demonstrations 
and disruptions are almost a certainty, it is estimated that the economic impact on the 
traveling public of any Project construction schedule delays would amount to $20,000 
per day. In addition, the success of and satisfaction with the TZB PLA, which is still in 
effect on a contiguous project employing the same workforce which will be manning the 
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current Project, indicates the appropriateness of a PLA, if only for conformity of work 
rules. Further, it is believed that should a shortage of skilled labor occur, the only 
reliable manpower source will be through the union locals in the area and/or elsewhere 
as may be required. 

The objective that bidding be open equally to union and non-union contractors 
should be a requirement of a PLA for the Project. That provision of the TZB PLA was 
specifically addressed and upheld by the courts and would be included in the PLA 
recommended here. 

The following summarizes Hill’s recommendations: 

• A PLA should be required by the bid specifications for each of the 
Project contracts. 

• A PLA should be negotiated with the NYSBCTC utilizing the TZB PLA 
as a model, obtaining suggested additions, deletions, and/or changes 
from ttie parties prior to formal negotiations. 

• The PLA should include a provision penniffing use of Alternative 
Dispute Resolution (ADR) in workers’ compensation matters. This is 
permitted by a recent NY statute and can save 15 - 20% of total 
workers compensation premium costs. 

• NYSDOT and NYSTA should advise the NYSBCTC of their decision 
as soon as possible in order that PLA negotiations may proceed in a 
timely manner. 

• Upon agreement of the PLA terms and conditions. NYSDOT should 
coordinate with NYSDOL regarding any necessary waivers required 
by Section 220 of the New York Labor law. Similar waivers were 
issued for the TZB PLA. 
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II. INTRODUCTION AND BACKGROUND 

Hill International, Inc., has been retained by ttie New York State Department of 
Transportation (NYSDOT) through its construction manager, HNTB. to conduct a study, 
including an analysis of the labor fliarket, work history, potential economic benefits, 
delay impact and other relevant factors pertaining to the feasibility of utilizing a Project 
Labor Agreement (PLA) in the construction of the l-287/Cross Westchester Expressway 
Project from the Tappan Zee Bridge toll plaza to Rt. 120 (The Project). The study and 
report, consistent with existing case law, the Governor’s Executive Order No. 49 
(Appendix A) and NYSDOT policies and procedures contains the analysis, 
recommendations and the requisite supporting information and dooimentation with 
respect to the feasibility and appropriateness of a PLA for the Project. 

What Is a Project Labor Agreement? 

A Project Labor Agreement (PLA), sometimes referred to as a “Pre-Hire 
Agreement," is a type of collective bargaining agreement commonly used for decades on 
large private constnjction projects, and for the past several years, with increasing 
frequency, on large public construction projects. On projects where a PLA is used. i.e. 
one involving multiple contractors and many trades, it Is normally mandatory for both 
union and non-union contractors (employers) to accept the PLA as a condition of being 
awarded the contract This has resulted in legal challenges by non-union or “open-shop" 
contractors and/or contractor associations, which perceive PLAs as unfairly pro-union. 

It is important to note that a PLA, by definition, applies only to a single project 
and has no bearing or relevance to any other wori< a contractor or union may be involved 
in during the same period of time. A Project Labor Agreement is a specific contract for 
construction of a specific project during a specific period of time . All parties to be 
involved In the construction, unions, contractors, owners (often through a Construction 
Manager) are required to be signatories to the PLA. which supersedes any prior-existing 
agreements. The PLA provides for standardized work practices, hours, holidays, 
grievance, dispute and arbitration procedures, and overall labor/management harmony 
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for the duration of the project. Most importantly, the PLA precludes any strikes, lockouts, 
work stoppages and/or any other disruption of work for any reason during the term of the 
PLA. The term “Pre-Hire" is derived from the agreement by the parties, prior to 
construction, to hire workers through the respective union hiring halls. 

The Boston Harbor Precedent 

Although there is a history of at least limited use of PLAs in public projects going 
back to the Grand Coulee Dam on \he Columbia River In the 1930‘s, the first legal 
challenge occurred in the eariy ig90's. at which time a PLA was required by the public 
entity owner for the massive, multibillion dollar, multi-year project involving the clean-up 
of Boston Harbor. The project Involved scores of contractors and unions, all of which 
were required to become signatories to a PLA. TTie challenge was made on a federal 
pre-emption theory, arguing that the government entity (owner) requirement that all 
success^l bidders become parties to a PLA constituted an impermissible state intrusion 
into the labor relations of project contractors, and was pre-empted by the National Labor 
Relations Act (NLRA). 


In its March 1993 landmark decision, Associated Builders a nd Contractors of 
Massachusetts/Rhode island. Inc, v. Massachusetts Water Resouj ces Authority 
(commonly known as Boston Harbor) , the US Supreme Court held that although the 
government could not impose a PLA in its regulatory capacity, it was not prohibited from 
benefiting from a PLA on a specific project wherein the government entity was acting in 
its proprietary capacity as an owner or a purchaser of construction in the construction 
Industry marketplace. This decision has provided the impetus for public sector PLAs 
across the nation and for the resulting legal challenges based predominantly on the 
theory that the PLAs violate the respective state competitive bidding statutes, favoring 
union over non-union bidders. 
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Soon after the Boston Harbor decision, then Governor Cuomo’s office issued a 
memorandum to ail state agencies and authorities, referencing the “Boston Harbor 
Agreement” and directing that said construction agendas and authorities: 

“...evaluate the benefits, for appropriate projects, of negotiating a pre-hire 

agreement, ... Such benefits may include the promotion of labor stability, 

timeliness of completion and efficiency. ” 

New York and The Tappan Zee Bridge PLA 

The New York State Thruway Authority (NYSTA) was at that time preparing to 
undertake a major rehabilitation and construction project on the Tappan Zee Bridge 
involving multiple contactors, some twenty unions, a minimum of a four-year 
construction schedule with an estimated cost of $130 million. Hill international, Inc., was 
then under contract to the NYSTA, and was directed to pursue with the New York State 
Building and Construction Trades Council (NYSBCTC), local union representatives and 
other appropriate parties a determination as to wrfiether a PLA could be negotiated which 
would conform to the guidelines in the Governor’s memorandum as well as: 

• provide economic savings in tiie construction process through 
changes in work rules and practices and improve productivity, safety, 
efficiency and timeliness of construction; 

• provide for the enhancement of employment opportunities for minority, 
women and disadvantaged persons; and 

• allow all successful bidders, including open-shop contractore, to utilize 
a portion of their regular work force on the Project. 

After an in-depth analysis of the existing labor market; a thorough review and 
comparison of the nineteen individual collective bargaining agreements; a review of the 
recent work history and of labor unrest; numerous meetings and interviews with 
contractors and their associations’ representatives; and more than four months of 


Page 7 



120 


June 17, 1999 


intensive labor negotiations, a draft PLA, acceptable to all parties, was submitted to the 
NYSTA Board of Directors, together with the Hili report recommending approval. The 
report identified areas and estimated amounts of cost savings, as well as the additional 
benefits to be derived from the proposed PLA, which was modeled after the Boston 
Harbor PLA and contained all of the concessions obtained from the negotiations with 
local labor. 

The PLA was approved, executed by the necessary parties and included as part 
of the specificafions in the first bid package issued by the NYSTA for the Tappan Zee 
Bridge Project. The PLA was immediately challenged in the New York State Supreme 
Court by the open shop contractore and their associations. After a brief Temporary 
Restraining Order, the lower court refused to grant an injunct'on. Construction on the 
project proceeded utilizing the PLA while the litigation continued through the New York 
Court of Appeals, where the validity of the PLA ultimately was upheld. 

The Court of Appeals noted that since a PLA is a significant restriction on the 
bidding process, the contracting authority must demonstrate that both the purpose and 
the effect of the PLA requirement will meet the objectives of the state competitive 
bidding laws and that the facts and circumstances of each PLA required review on a 
case-by-case basis. The Court of Appeals held that the purposes of the state 
compefitive bidding statutes were (1) guarding against fraud, favoritism and 
extravagance, and (2) ensuring honest competition to obtain the best work at the lowest 
possible price. Ttie Court found that the first purpose was served by the PLA in ftiat 
equal access to the bidding process and PLA benefits was available to both union and 
non-union contractors and that award would be made without regard to union status. 
The PLA also prohibited discrimination by unions and contractors against employees 
regardless of unlon/non-union status in either work referral from the hiring halls or on the 
Job. 


The second purpose was found to be served by the PLA requirement in that it 
created cost savings in several ways, thus protecting the “public fisc." The court noted 
specific areas of cost savings from concessions such as the four 1 0-hour days at straight 
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time, standardization of working hours, holidays, etc. The Court specifically noted Uie 
potential substantial savings from the PLA’s comprehensive "no-stiike’ clause, which 
precluded labor disruptions for the duration of the project, and further that such 
disruptions would likely cause a diversion of bridge traffic and loss of toil revenues in 
addition to the usual delay costs resulting from work stoppages. The stated purposes of 
the statute therefore having been met. the requirement of the PLA was upheld by the 
Court. 


A companion case considered by the same Court and decided at the same time 
as the Tappan Zee Bridge case Involved a PLA for construction at the Roswell Park 
Cancer Center owned by the New York State Dormitory Authority (DASNY). The Court 
invalidated the PLA in that case noting that the DASNY did not adequately consider 
whether a PLA would provide cost savings before dedding on a PLA. In fact, six 
construction contracts had been let prior to requiring a PLA for the remainder of the 
project. No reduced cost efficiencies, no labor disputes or other problems were evident 
in the absence of a PLA on those contracts, nor was the project nearly as complex as 
the Tappan Zee Bridge Project. The Court referred to that PLA requirement as ‘post hoc 
rationalMon" and invalid. In comparing the two decisions, the Court reiterated that 
PLA requirements must be reviewed on a case-by-case basis. 

New York Law and Executive Order No. 49 

There have been several lower court decisions in New York since the Tappan 
Zee/Rosweil Park decisions and. the law of the Tappan Zee Bridge case has become 
settled as the law of New York State regarding the validity and use of PLAs. In 
Electrical Contractors v. County of Orange the Court utilized a four-step analysis, which 
since seems to have been adopted by other courts; 

1. the pujpose of the project and the impact of delay; 

2. cost savings advantages to be realized from use of the PLA; 
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3. the local history of unionism and labor unrest, and the impact of a PLA 
on these Actors; and 

4. the provisions of the PLA in issue. 

On February 12, 1997, Governor Pataki promulgated Executive Order No. 49 
Project Labor Aoreemente (Appendix A), which, citing tfie Tappan Zee Bridge decision 
as authority, sets forth that PLAs are one of many tools which may be used by 
management and labor and which may, under certain circumstances, assist in achieving 
the goals of timeliness, cost effectiveness, fairness, equity and conformity to the law. It 
sets forth the policies and procedures to be followed by agencies in determining v\rttether 
a PLA should be utilized; and if so. the interaction between Article 8 of the Labor Law 
and the PLA. 

PLAa Nationwide 

With public construction in the United States exceeding $100 billion annually. 
PLAs are becoming increasingly more popular; and. in the great majority of cases in 
which they have been challenged, courts have upheld their validity without nearly the 
amount of detailed analysis required by the New York courts. In at least eight states, 
PLAs have been upheld merely on the findings of a rational basis such as promoting 
timely and therefore cost effective project completion and/or that they are available to all 
contractors both union and non-union. In New Jersey, the two PLAs considered before 
the state Supreme Court were both found invalid. The Court, citing the Tappan Zee 
Bridge case, stated, however, that there were cases where a PLA requirement would be 
valid and that the circumstances should be considered on a case-by-case basis until 
such time as the legislature provided specific guidelines. 

The great weight of legal authority across the country at this time permits the use 
of PLAs in the construction of capital public projects. This is evidenced; for example, by 
the repeated use of PLAs on such major public construction projects in the past few 
years as the Chicago, Detroit, Orlando. Philadelphia (2 PLAs) and San Francisco 
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Airports; the Central Artery Project in Boston, Boston Harbor; and, of course, the Tappan 
Zee Bridge. 
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III. PROJECT DESCRIPTION (SCOPE) 

The Project 

The New York Stats Department of Transportation (NYSDOT), together with the 
New York State Thruway Authority (NYSTA), have undertaken the design and 
construction of structural, operational and safety improvements for the section of the I- 
287/Cross-Westche5ter Expressway (CWE) corridor, beginning at the toil plaza of the 
Tappan Zee Bridge (TZB) and extending eastward past the Hutchinson River Parkway to 
Rt. 120 (the Project). The construction will span approximately nine and one half (9-1/2) 
miles in length. 

The Project includes: 

• rehabilitation and/or replacement of roadway surfaces and bridge 
structures; 

• remedy of existing safety and operetional concerns; 

• enhancement of the motorists’ ability to enter and exit the roadway 
safely; and 

• use of state-of-the-art technology in improving the travelers’ 
accessibility to helpful, current traffic and other pertinent information. 

This is the largest project of its kind ever undertaken in the area and consists of 
seven separate contract phases totaling in excess of $2S5 million. It includes forty-three 
(43) bridges, twenty-four (24) of which will be totally removed and replaced while 
fourteen (14) will be completely rehabilitated including seismic retrofrtting and five (5) 
entirely new bridges will be constructed. The estimated cost of just the bridge 
replacement, rehabilitation and new construction alone is approximately $105 million. 

This section of roadway is a multi-iane freeway comprising segments of the New 
York State Thruway and the CWE. The CWE is six lanes wide while the Thajway varies 
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from thirteen lanes at the toll plaza to six lanes. The roadway is utilized by more than 
125,000 motoriste daily, serving both long distance travelers and commuters in the tri- 
state area of northern New Jersey, New York and southern Connecticut. Moderate to 
severe traffic congestion and delays have been experienced for several years and are 
becoming increasingly more severe. Accidents are frequent and are also becoming 
increasingly more frequent, resulting in accident rates from 3 to 5 times the New York 
State norm. Both the road surfaces and bridges require substantial and immediate 
reconstruction and/or replacement for reasons of safety and also to preserve the 
integrity of the highway system. 

Project History 

The NYSDOT has been conducting studies of the 1-287/CWE corridor for more 
than fifteen (15) years with the goal of identifying existing and potential transportation 
deficiencies and resolving them in the most expeditious, cost effective and timely 
manner possible. During this period, a High Occupancy Vehicie/Transportation Systems 
Management (HOV/TSM) Task Force was formed to review alternative proposed 
solutions; to generate public input; and to evaluate interim transportation measures. The 
task force was comprised of local and county officials, representatives from 
transportation service providers, transportation advocacy groups, environmental groups, 
the State Police, the Thruway Authority, and the NYSDOT, 

These developmental studies including the Major Investment Study analysis for 
the Project and supplemented by the task force effort are set forth in detail in the 
appendix to the Environmental Impact Statement (EIS) prepared by the NYSDOT and 
the Federal Highway Administration (FHWA) published in June, 1997. As a result of the 
developmental studies and the endeavors of the task force, four alternative improvement 
options were progressed through the Preliminary Design stage and were examined, 
evaluated and presented in the EIS. 

The No-Build and Six Lane Maintenance alternatives did not provide for 
additional roadway capacity, while the eight Lane alternative planned to improve traffic 
flow by constructing additional general use travel lanes and the HOV Alternative 
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provided for an exclusive bus/carpooi lane in the median of 1-287. All four options 
included plans to improve (to varying degrees) the traffic operations and safety for 
motorists. 

In October of 1 997, after meeting with environmental and business organizations, 
It was decided that the (HOV) lane option would not be pursued, NYSDOT was instead 
focused on traffic flow and safety issues such as ramp bottlenecks, interchange safety, 
pavement and bridge conditions, and acceleration/deceleration lane improvements. The 
Federal Highway Administration (FHWA) signed a Record of Decision (ROD) and 
granted design approval for the Six Lane Alternative on April 19, 1998. These FHWA 
actions allowed NYSDOT to proceed wth detailed design of the Six Lane Altwnative. 

At the same time that NYSDOT ended pians to build the rever^iWe HOV lane, the 
Governor announced that he was creating a broad-based task force to recommend 
alternatives for addressing transportation issues in the lower Hudson Valley. The task 
force was ted by the Chairman of the Metropolitan Transportation Authwity, and included 
the Commissioners from NYSDOT. the Empire State Development Corporation, and the 
New York State Department of Environmental Conservation, and the Executive Director 
of ttie Thruway Authority. A twelve-member advisory committee consisting of 
representatives from the local building trades, the environmental community and other 
community and business leaders was also named. 

The purposes of the task force and its advisory committee can be summarized as 

follows: 


• to develop recommendations to the Governor after analysis of short and long 
term trends for the 1-287 corridor to reduce congestion and improve the 
movement of people and goods in the corridor; 


• to undertake a comprehensive analysis of travel in the lower Hudson Valley 
to develop transportation system alternatives Including enhanced mass 
transit, light rail, travel demand management, congestion pricing on the 
Tappan Zee, utilization of advanced technology (ITS) and highway 
improvements and overall improvement of mobility in the 1-287 corridor; and. 
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• to foster a cooperative atmosphere to encourage new ideas and innovations, 
allowing potentiai solutions to be fairly evaluated and given adequate 
consideration by the various transportation operating entitles in the region. 

Soon after the formation of the Governor’s Task Force, the April 10, 1998, 
Department Procedure (Code;2.13-8) Procedures To Consider use of Proiect_Labgr 
Agreements was issued by the NYSDOT Office of Legal Aifeirs to establish procedures 
for compliance with Executive Order No. 49 (Appendix A). The Department Procedure 
noted that, “Complex projects where delay could cause extreme disruption to the 
traveling public or economic hartfship to the surrounding communities are the most likely 
candidates for the utilization of a PLA." 

In a May 19, 1999 memorandum to tfie Assistant Commissioner. Office of 
Engineering, the Regional Director, Region 8, referenced the Department Procedure and 
the above quoted language. He stated that the OWE project has the potential to be that 
type of project and suggested that the Department consider whether a study should be 
initiated to determine If a PLA would be appropriate relative to constiuction of the 
Project. 

After an exchange of memoranda among the cognizant Department officials, a 
meeting was held on June 11, 1998, attended by the Deputy Commissioner & Chief 
Engineer; the Assistant Commissioner & Chief Counsel; the Assistant Commissioner, 
Office of Operations; and the Acting Regional Director. Region 8. The meeting resulted 
in the implementation of the procedures for wjnduct of a study to develop the project 
specific “Record" upon v^rf^ich to base a decision on the appropriateness of a PLA for the 
Project, in accordance with Executive Order No. 49 and NYSDOT Procedure Code 2.13- 
8 . 


Subsequently, Hill International was engaged to conduct the study and prepare 
this report of findings and recommendations. 
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NYSTA Segment 

The Thnjway segment of the Project is the portion of the corridor along the NYS 
Thruway from the TZB toll plaza to Interchange No. 8 where hie Thmway splits off to the 
South toward New York City and the CWE begins. This section is owned and operated 
by ttie NYSTA and construction is scheduled to begin in June, 2000. The improvements 
address both the critical safety and operational deficiencies currently existing, which 
include; 

• Adding continuous south and northbound auxiliary lanes between the 
TZB toll plaza and the CWE; 

• Widening median shoulders; 

• Installing a concrete median barrier separating the two mainline traffic 
movements; 

• Toll plaza pavement rehabilitation; 

• Toll barrier modifications to accommodate better E-Z Pass operations; 

• Deployment of corridor/system ITS technology; and, 

• Not precluding options for intermoda! operations within the right-of- 
way. 

The existing highway will be modified where severe bottienecl^ exist to improve 
safety and service. The entire cross-section, including shoulders, will be reconstructed 
with standard NYSDOT modified asphalt concrete pavement except for the Talleyrand 
Swamp area where an asphalt overlay will be used. The Talleyrand Swamp is a New 
Yoric State and Federal wetland extending approximately 200D feet along the roadway. 
Ail environmental considerations have been provided for in this area of the construction. 

Two bridges, the Broadway Bridge and the Meadow Street Bridge, will be 
modified and reconstructed within existing constraints. 


Page 16 



129 


June 17, 1999 


In addition to the safety concerns and deteriorating physical condition of the 
facility, progressively worsening operational deficiencies mandate immediate remedial 
action. The 13 lanes of traffic leaving the toll plaza ai^ constricted to 3 travel lanes and 
one exit lane. The daily bottleneck backs up fraffic to the tollboolhs, negating the 
advantage of E-Z Pass. Traffic volumes are projected to continue to increase, w^tch will 
continue to worsen the condition. 

Bottlenecks occur between Interchanges 8 and 9 in each direction, respectively 
at peak hours; the necessity for excessive weaving; the high rate of accidents; and, the 
projected growth in volume of traffic all contribute to worsening stop-and-go conditions, 
longer peak periods of traffic and the potential for an even higher rate of rear-end 
accidents. 


The Project objectives Include: 


• Elimination of serious bottlenecks to improve operations and minimize 
safety problems. 

• Providing satisfactory lane balance on the Thruway between the toll 
plaza and Interchange 8. Also, whatever weaving is required should 
be accomplished more safely with these auxiliary lanes. 

• Alleviating the bottlenecks, both southbound and norfiibound, at the 
Broadway Bridge. 

• A reconstructed pavement system using standard NYSDOT modified 
asphalt concrete pavement. 

• Improvement of safety by separating movements with concrete 
barriers, providing ad^uate breakdown shoulders, and reducing 
weaving conflicts. 

• Elimination or minimization of the potential for post-construction 
settlements in the Talleyrand Swamp section. 

• Maintenance of air quality and noise at acceptable levels. Noise 
barriers will be constructed where necessary, 

» Minimizing discharge of stormwater pollutants into wetlands. 
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• Not precluding options for intermodal operations within the right-of- 
way. 

Construction of this portion of the Project is scheduled for completion In 
December 2002 with an estimated cost of $28. 1 million (Appendix B). 

NYSDOT Segment 

The remainder of the Project (the CWE) will be completed by NYSDOT in six 
stages. The estimated construction costs and schedules (Appendix B) will be included 
in separate contract awards as follows: 


Stage 

Scope 

Construction 

Schedule 

Estimated 

Cost 

Stage No. 2A 

Rt. 100 to Bronx River 
Parkway. 

11/99-12/00 

$21.4 Million 

Stage No. 1 

Inter<diange No. 8 

6/00 - S/02 

$60 Million 

Stage No. 2 

Saw Mill River Parkway, 
to Rt. 100 

4/01 - 8/03 

$45.1 Million 

Stage No. 3A 

Bronx River Parkway to 
Central Westchester 
Parkway. 

4/02-12/03 

$32 Million 

Stage No. 3B 

Central Westchester 
Parkway to Bioomingdale 
Rd. 

4/03-10/04 

$36 Million 

Stage No. 4 

Bioomingdale Rd. to Rt 
120 

4/04-6/06 

$42.5 Million 



TOTAL 

$237 Million 


The eritire roadway surface will be replaced with modified asphalt concrete 
pavement. All roadway features identified as contributing to the higher than average 
accident rate and traffic operational problems such as weaving sections, ramp 
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bottlenecks, and short acceleration deceleration lanes will be mitigated as practicable. A 
concrete median barrier will be installed and all bridges will be rehabilitated or replaced. 

The work on Interchange 8 will be completed in conjunction with the NYSTA 
portion of the Project to facilitate continuous traffic flow between the CWE and the 
Tappan Zee Bridge. 

In response to an FHWA request to consider additional safety and operational 
improvements beyond those included in the Six-Lane Rehabilitation project described in 
the Final Environmental Impact Study and Record of Decision, NYSDOT conducted 
additional studies of accident records, traffic operations and road surface and structure 
conditions on the CWE. These studies reinforced earlier findings regarding the 
increasing accident rate, which is 3 to 5 times the statev^de average, and noted that 
most of these accidents result from weaving and merging at the interchanges, botii 
entering and exiting the roadway. The studies also noted the excessive delays resulting 
from these accidents, citing the "rule of thumb," set forth in tiie FHWA Incident 
Management Handbook by Dunn Engineering, that every minute of an incident 
translates to seven minutes of delay. This means that a "fender bendej^ that takes ten 
minutes to clear off the road, will result in a seventy-minute delay. 

These studies resulted in the addition of nine operational improvements to the 
final design of the Six-Lane Alternative. There are five eastbound and four westbound 
improvements, all of which are designed to improve safety and reduce the potential for 
accidents in the respective locations, “nieir inclusion will reduce the number of delays 
and bottlenecks and result in a smoother flow of traffic. 

In addition, NYSDOT is implementing a state-of-the-art Intelligent Transportation 
System (ITS) to provide travelers vwth up-to-the-minute information regarding traffic 
conditions. The new ITS components will cover 1-287 from The New York State 
Thruway to 1-95 and augment the ITS components already in place in the Thruway/CWE 
corridor. This system is designed to improve mobility by constantly relaying travel 
conditions to a traffic management center via cameras and traffic detectors. The 
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management center can then dispatch travel information in a number of ways, a few of 
which are listed below: 

• Variable Message Signs are electronic message signs placed at strategic 
locations, advising drivers of traffic conditions so that they may choose an 
alternate route and avoid traffic delays. 

• Highway Advisory Radio will offer recorded traffic Information via a radio 
station when on the Thruway, the CWE and nearby roadways. 

• E-mail or Computer Bulletin Board travel notifications will be available 
through a web site to provide commuters travel information prior to leaving 
home or work. 

Through improved communica^on between the traffic management center, 
motorists and emergency response teams, accidents can be responded to and cleared 
faster. ITS also provides timely information that enables motorists to plan their best 
route to minimize delays. 

The entire project, Including both the NYSTA and NYSDOT segments, is 
scheduled to begin construction in November, 1999 and be completed by June, 2006, at 
an estimated cost in excess of two hundred sbdy-five million dollars ($265,000,000). 
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IV. CONSTRUCTION AND LABOR ANALYSIS 

A. Labor Force 

In reviewing the number, size and cost of major capital constaiction projects 
which have been undertaken during the past five years, are currentiy in progress and/or 
are planned for the immediate future, it is readily apparent tiiat the construction activity 
in the New York metropolitan area is at ite highest level in years. Many of tiie local 
unions belonging to the Building and Construction Trades Councils in both Westchester 
County and in New York City are currently in the process of, or are about to commence 
negotiating their respective collective bargaining agreements (CBAs). In light of the 
oirrent construction climate, they are in a much stronger position than in the past two 
negotiation cycles which took place during a period of high unemployment and a general 
construction recession. Organized labor is attempting to win stronger wage increases as 
well as to regain benetits lost in previous negotiations. The goal, according to union 
officials, is to do better than merely stay ahead of New York's 1 .5% annual inflation rate, 
while at the same time not drive up construction coste to the point where they can not be 
competitive with the non-union contractors. Three-year agreements with annual 
increases of 3-4% have been or will be signed during the current CBA negotiations. 

Though the New York metropolitan area is one of the most highly unionized 
workforces in the nation, non-union contractors have made significant Inroads in the 
construction industry during the past few years. According to labor leaders this is, to 
some extent, a result of the Wicks Law, which requires the award of four prime contracts 
in public construction costing more than $50,000. The iegisiatlon was enacted more 
than 75 years ago and was designed to fight cronyism in the award of public contracts. 
Though many argue that the Wicks Law favors unions and inflates construction costs, 
the unions argue that the current system gives non-union firms an unfair advantage 
because it places too much emphasis on merely selecting the lowest bidder for a project. 
The argument continues that many of these non-union construction companies employ 
less skilled and often unqualified workers and should be disqualified from bidding. 
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Though the VWcks Law and the resulting arguments are not applicable to this 
highway/bridge Project, the existing union vs. non-union adversarial atmosphere, for 
whatever the reason, is a significant factor to be considered in light of the increasing 
number of non-union contractors emerging on the labor scene. At the same time the 
competition from non-union workere has been increasing, the unions have been growing 
in numbers and in strength. 

A serious labor confrontation erupted last summer when some 40,000 union 
workers demonstrated in mid-town Manhattan to protest the award by the Metropolitan 
Transit Authority (MTA) of a multi-million dollar public works project to a non-union 
contractor. Every union job then in progress in the entire nty was shut down and the 
workers congregated at the rally outside MTA headquarters offices. Traffic in mid-town 
was paralyzed for hours. Grand Central Station was isolated, and there were several 
clashes with police. The associated costs resulting from this incident, tfiough certainly 
high, are incalculable in terms of delay, public disruption and inconvenience. 

A similar demonstration occurred earlier this year at the construction site at 
Banjch College where an award by the New York State Dormitory Authority to a non- 
union contractor (the same one as on frie MTA job) resulted In work stoppage, picketing, 
cancellation of appearances by the Mayor and Governor for ground-breaking 
ceremonies, traffic disruption, overall labor disturbance, construction delays and the 
substantial associated resulting coste to the project and to the general public. 

In Westchester County, the last major labor demonstration occurred on the 
Tappan Zee Bridge and the Thnjway/l-287 in the early 1990's, prior to the execution of 
the PLA in 1994. The bridge was closed and traffic halted for several hours when union 
demonstrators marched in protest of a major contract award by the NYSTA to a non- 
union contractor. Since that time, there have been only minor Isolated instances of 
picketing or work disruption on specific jobs where union vs. non-union issues have 
arisen locally. It should be noted that since the Tappan Zee Bridge PLA, all major (in 
excess of $10 million) public highway and bridge construction projects (totaling in excess 
of $218 million) have been awarded to union contractors. Many of the smaller county 
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and municipal projects have employed PLAs, which were negotiated by the parties at the 
bidding stages of the respective projects. There have been no work disruptions or other 
significant tabor problems on any of those projects. 

Studies have been conducted within the industry over the past several years to 
deteimine the economic impact of construction delays upon the general or traveling 
public. Models and formulas have been developed to calculate the costs of such delays 
on any given project. Should work disruption or stoppage occur on the Project, even 
assuming that three lanes of traffic would continue to flow in each direction, the 
construction completion schedule would be delayed. Based upon the volume of traffic, 
the Project size, location, and other relevant factors; it is estimated that the minimum 
cost impact to the traveling public of any sudi construction delays would amount to 
twenty thousand dollars ($20,000) per eaidi day of delay. However, the extreme 
disruption to the ti'aveling public and the economic harctehip to the surrounding 
communities which would result from extended disruption in traffic flow in either or both 
directions is incalculable. 

Union membership in most of the building trades has also been steadily 
increasing over the past few years. All trades are actively recruiting and training new 
members and refraining current workera to improve their skills on newer, state-of-frie-ert, 
more productive tools, equipment and materials. Training ■facilities and apprentice 
programs are filled to capacity and are being expanded In an effort to accommodate the 
rapidly increasing number of new workers and applicants. Union leadership in all of the 
trades stress the importance of maintaining a continuous supply of trained, skilled 
workera necessary to man not only the high level of existing construction but the 
unprecedented level of similar highway and bridge construction projected for the next 
several years. It is well known and understood in the industry that lai^e construction 
projects create a drain on available ideal skilled trade workers and sometimes create 
shortages in particular skills. 

Although no critical shortages in skilled workera have been experienced to date 
in any of the respective trades required on the Project, it is difficult at this time to 
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determine whether the necessary numbers of skilled workers will be available locally 
throughout the duration of the Project based upon information currently available 
regarding the size and number of similar construction projects which will be in progress 
simultaneously. There is, however, little fear on the part of the unions of such shortages 
occurring on the Project since, historically, regional trades faced with labor supply 
pteblems have drawn workers from less active market areas in New York and/or from 
other states as required. According to knowledgeable union officials, there has never 
been an instance when they were unable to obtain the necessary skilled manpower for a 
project within a very short period of time. 


B. Current and Projected Construction 

The extremely high level of currently ongoing, planned and projected 
construction in the New York metropolitan area, including Westchester and the adjacent 
counties, could have significant manpower ramifications with respect to the Project. 

Following is a partial list provided by the contracting authorities and contractors 
of current and planned similar projects which are or will be in construction during the 
next 3-4 years and will consequently impact upon the Project manpower pool: 


Westchester Countv 

• Hutchinson Parkway 

• County projects - 
various 

• Local municipal work 
in aggregate 

• Private Site work 

• TTiruway projects, 
including TZB 

Rockland. Duchess. 
Putnam Counties 


$35 million, bid, not 
awarded 

$20 million, to be bid 
$15 million, underway 
$10 million, 40% underway 

$20 miilion, 20% underway 
$60 million, underway 


• Palisades Parkway $54 million, underway 

• Rte. 59 improvements $12 million, underway 
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Rockland. Duchess. 
Putnam Counties 


• Other State DOT Work 
. Rte. 202 

• Main St. Nyack 

• Private site work 

• Local projects - DPW 

• laconic Parkway 

• Various otheis 

New Yoric City 

• JFK rail 

• Bruckner Interchange 

• LIE/HOV 

• Williamsburg Bridge 

• Various 
water/sewer/street 

• Private site work 

• Port Authority and 
TBTAwork 


$6 million, underway 
$6 million, recently bid 
$5 million, underway 
$2.5 million 
$14 million, undenA;ay 
$15 million, underway 


$1.5 billion, to be bid over 
five or more years 
$260 million 
$220 million 
$210 million 
$200 million 

$200 million 
$100 million 


The foregoing list is by no means complete, but is based upon infbnnation 
currently available and contains conservative cost estimates. It Is meant merely to 
provide an indication of the projected level of construction which will be ongoing 
simultaneously with the Project and which will draw upon the same manpower pool as 
the Project. 
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V. CURRENT COLLECTIVE BARGAINING 
AGREEMENTS 


In view of the recent history of major bridge and highway contract awards in the 
Project geographic area, it is highly probable that most, if not ail, of the prime Project 
contracte will be awarded to union contractors. All contractors, whether union or non- 
union, will be required by law to pay workers \he prevailing wage rates, which rates are 
derived from the area collective bargaining agreements. A minimum of eleven trades 
will be involved in the Project construction, all of which are members of a local and/or 
state Building and Construction Trades Council. The current collective bargaining 
agreement (CBA) of each of the following local unions representing each respective 
trade was reviewed and analyzed: 


1. Bricklayers 

2. Carpenters 

3. Dockbuilders (Heavy 
Constnjctlon) 

4. Electrical Workers 

5. Ironworkers 

6. Laborers 

7. Lathere 

8. Operating Engineers 

9. Painters 

1 0. Plumbers/Pipefitters 

1 1 . Teamsters 


Local No. 5 

Westchester District Council 
Local No. 1456 

Local No. 3 

Local No. 40 

Local No. 60 

Local No. 46 

Local No. 137A, B, C. R 

Lo<^l No. 9 

Local No. 21 

Local No. 456 


The significant and pertinent provisions of each agreement were analyzed to 
deteimine where terms and conditions varied from each other and where they were not 
in conformity with the characteristics and requirements of the Project construction. With 
respect to Project concerns, the most important provision of each CBA is Its duration. In 
the past, most CBAs have had a two-year duration, while the trend in the current 
negotiations is for three-year agreements. In either case, each of the eleven CBAs will 
expire at least once, and some twice, during the term of the Project. Wth each of these 
dozen or more expirations will come the risk that any of the new negotiations will break 
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down. Workers covered by that agreement may then lawftjily strike to obtain particular 
contract concessions regarding issues such as wages, benefits or hours and which have 
nothing to do with the Project construction. Such strikes would be expected to spread to 
every project in which the local contractors are employed, notwithstanding the fact that 
the Project owner or construction manager was not involved in, nor did it have any 
control over, the negotiations in issue. 

Given the high percentage of unionization in the area, such a strike, even by a 
relatively minor trade, has the potentiai to shut down, at least for a short time, an entire 
project. A lawful picket line at an entrance to a construction site might be honored by 
every other trade worker who would reftise to cross the picket line and would not work. 
A Reserve Gate System, which is difficutt to employ on a highway/bridge construction 
site, would ultimately get the sympathy strikers back on the job, but would not help the 
contractor which was the target of the original strike. 

There is great diversity among the CB/U with regard to houre of work (length of 
work day and work week); shifts; flextime; holidays; grievance, arbitration and 
Jurisdictional dispute resolution; management rights; apprentices; and Equal Opportunity 
objectives. The rates and instances of premium pay also vary greatly and there are a 
significant number of miscellaneous clauses which appear in one or more agreements 
and not in others. (Appendix C) 

Following are examples of some of the differences among the provisions of the 
respective agreements which might be standardized by use of a PLA: 


• Hours of Work 

There is significant diversity among the local agreements in these areas. 
Though most provide for a 40-hour work week, three (3) provide for a 35- 
hour work week, in most agreements, starting and quitting times are set 
with union approval required for changes and premium pay .for hours 
worked before and/or after. Under the existing agreements, the 
contractor has limited flexibility in varying the scheduling of working hours 
without premium payments and prior approval from the unions. 
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• Shifts 

Existing agreements require almost uniformly that a first shift be worked 
in order for a second and/or a third shift to be scheduled. The numbers of 
hours worked, the amounts of pay for hours worked and the inclusion or 
exclusion of a lunch period or other work breaks varies greatly among the 
trades and between the second and third shifts. Some agreements are 
silent with regard to shift differential pay, some provide for a dollar 
amount per hour, while others contain formulas. Shift differentials for a 
second shift currently vary among the trades from 0 - 25% and for a third 
shift from 0 - 29%. 

• Holidays 

The existing 11 Agreements provide for as many as 13 possible holidays 
annually wifo a minimum of 7 recognized by the respective unions. 
Whether holidays are paid and the rates of premium pay vary greatly 
among the trades. 

• Flextime 

Most agreements provide for premium pay for work started prior to a set 
starting time and for hours worked after a set quitting time. Some 
agreemente are silent with regard to working four ten-hour days (4-10’s) 
In a work week. Others provide for time and one-half pay for hours 9 and 
10 and at least one major union provides for double time if 4-1 0’s are 
worked with no day shift working. Since it is quite probable, that the 
contractor will schedule substantial night woik, Monday - Thureday to 
minimize interference wRh daytime and weekend traffic flow, these 
provisions could have a significant impact on construction costs and 
scheduling. 

• Misceiianeous 

Various agreements provide for payments for such items as bereavement 
pay, non-working stewards, personal days, jury duty, travel time and 
others. No standardization exists among the trades. 

• Jurisdictional Disputes 

Procedures for dealing with jurisdictional work assignments and 
consequential disputes are not uniform or consistent. Agreements vary 
with regard to costs, binding effect of award, and work disruption pending 
decisions. 


Most importantly, there is no existing method, means, or procedure to 
insure that there will be no strike, lockout, work stoppage or other work 
disruption as a result of pending resolution of such a dispute. 
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• Grievances/Arbitration 

Though local labor-management grievance procedures exist, they vary 
greatly among specific crafts and contractor associations. No 
standardized, binding forum exists with aufoority over all respective 
pai^es. 

• Management Rights 

Most of the existing agreements do not contain a ‘Management's Rights" 
clause. Those that exist are either ambiguous or inadequate to provide 
the contractor v^h the assistance and/or flexibility required for necessary 
control and management of the Project work. 

• Apprentices 

TTiough most local unions have existing apprenticeship and/or Gaining 
programs, they do not provide for sufficient numbers to meet the Project 
goals for craft entry opporfonities for minorities, women and economically 
disadvantaged non-minority males. 

• Equal Employment Opportunity 

Although most of the easting agreements contain language prohibiting 
discrimination on the basis of race, creed, color, sex. national origin or 
age, non of them contains language regarding commitments to meet 
minority, women or disadvantaged goals. They are also silent with regard 
to the contractors’ rights to request such persons. 

All of the foregoing examples, as well as the rates and instances of premium pay 
are subject to standardization to conform v^h Project objectives and requirements. 
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VI. ANALYSIS OF ECONOMIC BENEFITS OF A PLA 

A. Labor Assumptions 

In order to perform a comprehensive analysis which would result in meaningful 
and supportable findings and conclusions it was necessary initially to separate the 
Project into its seven basic contracts, i.e. NYSTA and NYSDOT contracts 1, 2, 2A, 3A, 
3B, and 4. Then, assuming that certain economic provisions would be negotiated into a 
PLA for the Project, and ufilizing engineering best estimates, these contracts were each 
separated Into basic components including, total cost, total labor cost, man-hours, 
duration, total work monfris and average workforce size. Estimates of each of these 
components were calculated by trade involved in the projected contract work. Utilizing 
these assumptions and estimates together with the actual and projected prevailing wage 
rates reflected in the individual local union collective bargaining agreements, the 
weighted average labor rate was calculated for the project (Appendix D., p.1.). For 
purposes of the estimates which have been calculated, it is assumed that the contractors 
will work shifts of 5 - 8 hour days for 7G% of the Project construction and 4 - 10 hour 
nighte for 30% of the Project construction. 

B. Hours of Work 

1. Work Day/Work Week 

A PLA negotiated for this Project should provide for a standard 40 hour 
workweek at straight time pay; either 5, 8 hour days, Monday — Friday, or 4, 10 hour 
days. Monday - Thursday. The Contractor should be provided with 3 hours flexibility in 
starting times (6-9 am) and 5 houre in quitting times (2:30 - 7:30 pm)_without premium 
penalty. By standardizing the workweek at 40 hours for all trades, the cost savings may 
appear modest; however, avoidance of scheduling and related contract administration 
problems is significant. These savings are the result of not having to pay premium rates 
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for 5 hours eadi week during the duration of the Project for ttie 3 unions which currently 
work a 35 hour week, and one of which pays double time for all hours over 35. 
Estimated cost savings resulting from this standardized 40 hour work week amount to 
$563,260. (Appendix D, p. 4) 

The contractor would be able to schedule a work week as required and could 
schedule a make-up work day at straight time up to a 40 hour week when time was lost 
due to weather or other unforeseen cause. Estimated cost savings resulting from 
standarelization of the work day and flexibility in starting and quitting times amounts to 
$864,538 (Appendix D, p. 4), assuming a standard day shift starting time of 7:00 AM. If 
the contractor chose to start at 6:00 AM or 6:30 AM, the savings would even greater. 

2. Night Shift 

No provision was assumed for a third shift since it is not contemplated that three 
shifts would be employed on the project. It is expected, however, that a second shift 
would regularly Include work hours which would normally have been included in a third 
shift. 

• A day shift would not be required In order to schedule a second shift. 

• An 8 cr 10 hour shift would be worked at straight time plus 15% shift 
differential In lieu of overtime. 

• Starting times would be scheduled by the contractor to meet Project 
requirements. 

For purposes of calculating the potential cost savings from a PLA, it was 
assumed that 30% of the work vwll be done at night and that the contractor will utilize the 
4. 10’s workweek for the night work. The estimated cost savings is '$969,448 and is 
attributed to the elimination of premium pay for hours 9 and 1 0 as well as the elimination 
of the requirement for a first shift and resulting premium pay. 
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3. Holidays 

The existing 11 Agreements provide for as many as 13 holidays annually with a 
minimum of 7 recognized by the respective unions. VWiether holidays are paid and the 
rates of premium pay vary greatly among Uie trades. It is quite common in the normal 
course of construction that any given building trade will require the support and/or 
assistance of one or more other trades in the performance of routine work. It is 
imperative, therefore, that for efficient scheduling and cost control purposes, ttie 
contractor can depend upon the entire workforce being on the job on the same days. 

A PLA negotiated for this project should provide for standard holidays for all 
trades. For [wrposes of calculating the potential cost savings from a PLA, the following 
eight holidays were assumed: 

New Year’s Day Labor Day 

President’s Day Veterans’ Day 

Memorial Day Thanksgiving Day 

Fourth of July Christmas Day 

Regular holiday pay, if any, and/or premium pay for work performed on a 
recognized holiday would be in accordance wRh respective local agreements. No 
holidays other than the above would be recognized or observed. 

Although the positive effect upon construction planning and scheduling is 
significant, but is not quantifiabie, the cost impact of standardizing on eight specific 
holidays for all trades utilizing the existing prevailing wage results in an estimated 
savings of $3,272,888. (Appendix D, p. 4) These figures were derived by applying the 
weighted average labor rate to the number of holidays to which each trade would be 
entitled over the term of the Project vis-a-vis the numbers of holidays provided for in a 
PLA which would impact upon the Project work. 
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4. Apprentices 

The substantial increase in the utilization of apprentices provided for in a PLA 
(proposed as one apprentice for every three journeymen) would achieve, to some 
extent, not only the public policy goals desired, but potential labor cost savings on the 
Project. The Increased ratio of apprentices would be utilized on all seven construction 
contracts comprising the Project in 9 of the 11 trades involved. The total estimated 
savings would be $1,032,876. (Appendix D, p. S) 

5. Alternative Dispute Resolution (ADR) For Workers’ Compensation 

New Worker's Compensation legislation adopted in New York permits the use of 
Memative Dispute Resolution (ADR) in the Workers’ Compensation process where 
employers elect to participate in a collectively bargained program. The process must 
protect the worker and have Workers' Compensation Board (WCB) approval of the 
agreement signed by labor and management. Such an ADR agreement has been 
executed, and is on file, by the BCTC and CIC of Westchester and Putnam counties. 
Credits in Workers’ Compensation premiums may be realized by contractors 
(employers) of from 10 to 20%: 

• Participation in ADR Process 5% 

• Utilization of Agreed Managed Care 1 0% 

• Participation in Drug Testing Program 5% 

The ADR procedure replaces the easting WCB adjudication with a more 
expeditious non-adversarial process and can result in estimated savings on Workers’ 
Compensation premiums of $485,526 (Appendix D, p. 5). 

A PLA prevision that would mandate the use of a managed care program for 
Workers' Compensation could result in estimated savings on Workers’ Compensation 
premiums of $1,280,981 (Appendix D, p. 5). 
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A detailed summary of the economic benefits which would result from a PLA is 
set forth in Appendix D., p. 6. TTie summary reflects totals by contract, by PLA 
Provision, and by trade in dollars and per cent of total labor costs. 

It is estimated that as a result of entering into a Project Labor Agreement, 
modeled after the Tappan Zee Bridge Project Labor Agreement, the NYSDOT and the 
NYSTA would save an estimated $8,419,518 or 8.82% of the total estimated fabor costs 
for the Project. (Appendix D, p. 6) 
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VII. CONCLUSIONS AND RECOMMENDATIONS 

A PLA is considered both feasible and appropriate for this Project. 

Based upon recent history of major highway and bridge contract awards in Uie 
New Yori( metropoirtan area and in Westchester County specifically, it is highly probable 
that most, if not all, of the seven Project contracts will be awarded to union contractors. 
In the event a major contract Is awarded to a non-union contractor absent a PLA, labor 
demonstrations and disruptions are almost a certainty based upon the experience of 
recent similar events and knowledge of the workforce. 

Each of the current collective bargaining agreements (CBAs) of the eleven union 
locals that will be involved In the construction will e^qsire at least once during the Project 
construction period. This exposes the Project to the possibility of not less than eleven 
strikes should negotiations break down when any one of the CBAs is being renegotiated. 
Such strikes would be completely lawful and, in all probablirty, the Issues involved would 
have nothing to do with the Project. Further, the Construction Manager, contractor or 
owner on the Project would not be a party to these n^otiations and would have no 
control over their outcome. The length and costs of resulting delays could be substontial 
in terms of lost time, increased costs and potential lost bridge ravenue (tolls). The daily 
TZB toll revenue is approximately $185,500. The minimum cost to the traveling public of 
any Project construction schedule delays is estimated at $20,000 per day. However, the 
extreme disruption to the traveling public and the economic hardship to the surrounding 
communities which would result from extended disruption in traffic flow in either or both 
directions is incalculabie. 

A strong “no strike" clause in a PLA, pracluding strikes, lockouts, work 
stoppages, disruptions or other delays, would supercede the terms of the CBAs and 
require that work on Project construction continue ragardless of C6A status. A properly 
crafted “no strike" clause will preclude work disruption for any reason during the term of 
the Project construction. Even a non-union contractor would have no power to waive its 
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employees’ rights to strike, rror could a non-union employer guarantee that it would 
continue non-union for the term of the Project. The "no strike” clause is considered the 
most important provision of a PLA. 

The diversity among the C6As regarding work rules can be and has been 
standardized by PLA provisions vrtiich ensure uniform working hours, shift times, 
scheduling, holidays, overtime, premium pay and other terms and conditions of 
employment. Also, by providing a standard procedure for grievance, arbitration and 
jurisdictlonai dispute resolution, together with a strong management rights provision, the 
contractor can maintain firm control of the Project manning, scheduling and 
administration. A comprehensive "Management Rights” clause applicable to all 
contractors and ail unions would enumerate the powers and exclusive auftiority of the 
contractor for management and control of project operations inciuding; Direction of 
woridbrce (numbers and qualifications); assignment and schedule of work (regular hours 
and overtime); promulgation of work rules; and determination of choice of equipment, 
materials, tediniques, methods and technology utilized on the Project, regardless of 
their source. 

The level of construction that is on-going and projected in the area for the next 
several years is another very important consideration in determining the feasibility of a 
PLA. Given the volume of similar highwayybridge construction which vi/ill be underway 
simultaneously with the Project and drawing from the same labor pool, the only realistic 
source of necessary manpower (particularly skilled labor) in the event of shortages will 
be though the union locals both' in and out of the area. Failure to properly man the 
Project at critical times would result in delays whidi always translate Into additional 
costs. 


Finally, it cannot be Ignored that the TZB is contiguous to this Project which 
begins at the TZB toll plaza. The TZB PLA has been in effect for five years, involves the 
same unions, one of the same ovi/rers, and perhaps some of the same contractors. It 
has been tested in court and; equally importantly, it has been tested by time on the job. 
That PLA has successfully withstood those tests and has been endorsed by those who 
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have worked on the TZB Project, both labor and management. As with any complex 
agreement, it can be improved upon. Most of tiie flaws or shortcomings in the PLA have 
been discovered by this point In time and can be corrected In a subsequent agreement. 
The TZB PLA has successfuily survived and accomplished what was intended and to the 
general satisfaction of all the concerned parties. The intended economic benefits, public 
policy objectives and timety, quality construction have been achieved on schedule and 
within budget. Hill believes that if is both logical and consistent to continue a 
substantially similar PLA on this Project. To do otherwise would result in an almost 
certain vehement reaction from organized labor. 

The TZB PLA also achieves the all-important and court tested goal of providing 
equal bidding opportunities to both union and non-union contractors and a PLA on this 
Project should do the same. A PLA clause providing that a non-union bidder could 
utilize a fixed number or percentage of its workforce on the Project while bringing in the 
remainder of the workforce through the union halls meets the required court tests and 
satisfies the requirement of Executive Order No. 49. 

The PLA and bid docum^t language should state explicitly that the bidding and 
selection processes are open to union and non-union contractors alike and that union 
affiliation would not be a factor in selection. The PLA should also state that it is 
applicable and binding upon all successful bidders on the same terms and conditions, 
notwithstanding union/norvunion status. Non discrimination with regard to union/non- 
union affiliation should also apply to the hiring of workers through the hiring halls. 

Reconnmendations: 

1 . A PLA should be a requirement in the bid specifications for each of 
the Project contracts. 

2. Using the TZB PLA as a model, recommended additions, 'deletions 
and/or changes should be obtained from the NYSTA, NYSDOT, 
NYSBCTC and the Construction Industry Council (CIC). 
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3. Negotiate terms and conditions of a PLA for the Project with the 
NYSBCTC and the union locals involved. 

4. Include in the PLA a provision permitting use of Alternative Dispute 
Resolution (ADR) for Workers' Compensation matters. This has been 
permit!^ in collective bargaining by a recent a New York State 
statute and can result in 1 5 to 20% savings in Workera' Compensation 
premium costs. 

5. Upon agreement of PLA terms and conditions, NYSDOT should 
coordinate with NYSDOL concerning any waiver(s) required by Article 
8, Section 220 of the New Yodt Labor Law (e.g. straight time for hours 
8 and 9 of each day of a four 10*hour day work week). Similar 
waivers were issued for the TZB PLA. 
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VIII. APPENDICES 

A. Executive Order No. 49 - Project Labor Agreements , dated 

February 12, 1997 and NYSDOT Procedure (Cod©:2.13-8) Procedures To 
Consider use of Project Labor Agreements 

B. 1-267/CWE Project Estimated Coste and Schedule 

C. Analysis of Local Labor Agreement Provisions for the Project 

D. Analysis of Economic Benefits of a PLA for the Project 
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I. EXECUTIVE SUMMARY 

A. Introduction 

Hill International was retained through Counsel, Bond, Schoeneck and King 
(BSK), by Tishman Construction Corporation of New York (Tishman) acting as Owner’s 
Representative for the Convention Center Development Corporation (CCDC) to conduct 
a labor and cost analysis and study and to prepare a report addressing the feasibility, 
economic benefits and appropriateness of utilizing a Project Labor Agreement (PLA) in 
connection with certain construction and renovation work at the Jacob Javits Convention 
Center (the Project) in New York City, Hill was selected because of Its extensive 
experience and participation in similar studies Involving more than two dozen major 
public projecte and its familiarity with construction in the NYC MetropolKan area. 

A PLA is a type of collective bargaining agreement often utilized as a tool for the 
expeditious, cost effective construction of large, lengthy and/or complex projects 
employing multiple contractors and frades, It provides for standardized work practices: 
hours: holidays: grievance, arbitration and jurisdictional dispute procedures; and, for 
overall labor/management harmony. A PLA precludes strikes, lockouts, work stoppages 
and any other work disruption for the duration of the work covered by the PLA. It 
typically is mandatory that all parties both union and non-union sign the PLA, which 
supersedes all pre-existing agreements. A PLA also provides that the bidding and 
selection process Is open to union and non-union contractors equally. Its benefits and 
terms are applicable equally to all successful contractors or the same terms regardless 
of union or non-union status; and no discrimination in hiring hall referrals or in 
employment of workers based upon union membership is permitted. 

Following the U.S. Supreme Court decision in the Boston Harbor case and the 
New York Court of Appeals Tapoan Zee Bridge (TZB) decision, case law in New York 
and the overwhelming majority of cases nationally have upheld the validity of public 
owner PLAs on major capital construction projects. Outeide New York, courts have 
found public owner PLAs valid at the federal level and in at least thirteen slates. The 
importance and viability of PLAs in major capital public projects is reflected not only in 
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ttie court decisions, but in the repeated and expanding utilization of PLAs over the past 
several years nationwide on projects including major buildings, schools, airports, 
seaports, highways and bridges and extensive water resources projects in the west and 
southwest United States. 

B. The Project 

1. Description 

The Jacob K. Javits Convention Center Expansion and Renovation Civic Project 
and Land Use Improvement Project (or the “Projecf), bounded by 40* Street at the 
north, 33"* Street at the South, 11* Avenue at the east and 12* Avenue at the west, and 
36* on the north, 35* Street on the south, and 11* Avenue on the v\«st and Hudson 
Boulevard on the east is made up of four principal elements: 

• The renovation and expansion of the existing Jacob K. Javits Convention 
Center (or '‘Javits") located on the superblock bounded by West 34th Street, 
1 1th Avenue, West 39th Street, and 1 2th Avenue in Manhattan: 

• The creation of a multi-level combination truck security screening, 
marshalling, and loading facility on the site located along 12* Avenue south 
of 40* Street; 

• The development of a convention center hotel on the site located between 
Eleventh Avenue and the to-be-constructed Hudson Boulevard from 35* to 
36* Streets (the "35/36 Site’’); and 

• Commercial and residential development of the block bounded by West 34* 
Street, 11* Avenue, West 33"^ Street, and 12* Avenue (the “33/34 Site”). 

2. Estimated Construction Cost and Schedule 

Renovation and expansion of the existing Javits Center is scheduled to begin 
with demolition and site clearance in January 2007 and to be completed by December 
2012, with estimated construction costs of $1.27 billion. Construction of the hotel and 
33/34 Site is scheduled to begin in the first quarters of 2009 and 2010 respectively. 
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C. The Project Labor Agreement (PLA) 

Recognizing the potential for savings and other benefits which a PLA might 
pro^rid6 in completing construction, representatives from Tishman, together with Counsel 
(BSK), entered into discussions with the Building and Constructions T rades Council of 
Greater New York ("Council") as well as with Individual local unions (which together vrith 
all local union affiliates are referi^ to as “Unions") regarding the possibility of a PLA for 
this work. After a number efface to face and telephonic negotiation sessions, Tishman 
and the Unions reached a tentative agreement in February 2007, regarding terms of a 
PLA for the Project. Acceptance of the PLA is contingent on the results of this study and 
approval by the CCDC Board of Directors. This study analyzes the Impact of the more 
significant provisions of that tentative PIA as negotiated together vtrith the impact of an 
exemption from the Wicks Law requirement for use of multiple prime contractors for 
Project construction. A copy of the PLA as negotiated is attached as Appendix C. 

D. Analysis and Study 

Analysis of the construction workforce in the NYC area generally reflects a highly 
unionized labor pool (45+% union increasing to 95% on public projecte). Virtually all 
major public construction projects awarded in NYC during the past decades have been 
to union contractors. When non-union con&actors have received significant awaixls 
there have been demonstrations by unionized labor which have resulted in work 
stoppages, strikes, major traffic disruption and interference with the activities and 
business of the general public as well as with those targeted by the demonstrations. In 
view of the long history of public contract awards in the metropolitan area, it is 
considered highly probable that most, if not all of the Project contracts will be awarded to 
union contractors. 

The current collective bargaining agreements of each of the local unions that will 
likely be involved in the Project construction were reviewed and analyzed as part of this 
study. Pertinent provisions were compared to determine expiration dates and areas 
where special provisions of the PLA could affect cost savings. It was determined that 
each of those local agreements would expire and be renegotiated at least once during 
the term of Projecst construction, leaving the Project vulnerable to lawful strikes and/or 
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woi1< disruption absent a comprehensive "no strike* agreement. It was also determined 
ttial there \Aas diversity among the trades’ local agreements with regard to hours of 
work; shifts; flextime; holidays; grievance and arbitration procedures: and Equal 
Opportunity objectives. Of particular importance is the PLA requirement for significant 
concessions with regard to a standard 40 hour work week at straight time and 
standardized 8 holidays for all trades, in addition, the PLA permits implementation of an 
Alternative Dispute Resolution (ADR) procedure for the processing of Workers’ 
Compensation Claims, as provided for in New York State legislation relating to collective 
bai^aining, which could at the option of the owner, result in added cos! savings. 

Construction in the Northeastern U.S. and in the New York Metropolitan area 
specifically, is at a peak level and is projected to remain so for the next several years. 
The significant number of other major construction projects in the area scheduled during 
the same period that the Project vwll be under construction, including the World Trade 
Center reconstruction, may cause shortages in manpower generally, but particularly in 
highly skilled trades. The hiring hall provisions of the PLA provide assurances that local 
labor will be used to the maximum; and, if that is insufficient, the halls will be able to 
draw the necessary manpower from union locals elsewhere, in or out of the state as may 
be required. 

It is estimated that the use of the PLA on the Project can result in savings in 
connection with the JavHs Center Hself excess of $27 million from standardization of the 
40 hour work week and other work rules together with substantial non-quantiflable 
economic benefits resulting from the no strike and management rights clauses. 
Implemerrtalior of a Worker’s Compensation ADR provision could result in additional 
savings of $6.2 million. 

In addition, based upon the studies conducted by the New York City School 
Construction Authority (SCA) and more than ten yeare construction experience, it is 
estimated that an additional $12.51 per square foot or $20,016 million can be saved on 
the Javlts Center construction as a result of the PLA exemption from the Wicks Law, 
enabling the owner to proceed with construction utilizing a single prime contractor. 
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As explained further betow, application of the PLA to the Hotel and 33/34 Site 
development components of the Project also provides significant benefits. 

E. Conclusion and Recommendations 

Because of the predominantly unionized composition of the workforce: the high 
level of on-going and projected construction in Oie area and consequential potential 
skilled labor shortages; the size of the Project and the number of trades and contractors 
involved, as well as the economic impact of the Wick Law exemption, the PLA 
negotiated by Tishman and counsel, is considered appropriate for the Project and should 
be implemented. 

The most significant impacts and benefits of the PLA for the Project are: (1 ) the 
assurance that the consfruction of all components will be completed without strikes, 
delay or disruption, preduding the significant costs, schedule ramifications and 
economic impact on the city of New York associated with such delays, and (2) significant 
direct labor cost savings. 

Accordingly, the following recommendations are made: 

• The PLA negotiated with the Building and Construction Trades Council of 
Greater New York, annexed as Appendix C, should be approved and 
executed. 

• Further discussions between the parties regarding implementation of 
Worker’s Compensation Alternative Dispute Resolution (ADR) should be 
held. This Owner’s option, permitted under NY law can save 5% - 20% of 
total Workers’ Compensation premium costs as well as additional savings in 
ultimate claims costs. 

• The PLA, open to aii bidders (union or non-union), should be required by the 
bid specifications for each of the Project contracts (bid packages). 
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II. INTRODUCTION AND BACKGROUND 

Hill International, Inc. has been retained through counsel, Bond, Schoeneck and 
King (BSK) by Tishman Construction Corporation of New York (Tishman) acting as 
owner’s representative for the Convention Center Development Corporation (CCDC), to 
conduct a study, and analysis of the labor market, work history, potential economic 
benefits including exemption from the Wick’s Law, and other relevant factors pertaining 
to the feasibility of utilizing a PLA in connection with construction and renovations for the 
expansion and modernization of the Jacob R. Javits Convention Center. Hill was 
selected because of its familiarity, experience and participation in similar studies on 
more ttian two dozen other major public projecte for public entities including NYSDOT, 
NYSTA, NYCSCA, County and local governments and numerous school districts. Hill 
has participated in every aspect of the PLA process including the feasibility study, 
drafting, negotiation, administration and legal defense, and, has recommended both for 
and against the use of PLAs, based on the best interests and needs of the specific 
owner and project. 

A. What is a Project Labor Agreement? 

A PLA, sometimes referred to as a “Pre-Hire Agreement,’ is a type of collective 
bargaining agreement commonly used for decades as a management tool for 
expeditious, cost effective construction on private construction projects, and for the past 
several years witti increasing frequency, on large, time-sensitive or other special needs 
public construction projects. On projects where a PLA is used, i.e. one involving multiple 
contractors and many trades, it is normally mandatory for both union and non-union 
contractors (employers) to accept the PLA as a condition of being awarded the contract. 
This has resulted in legal challenges by non-union or “open-shop" contractors and/or 
contractor associations, which perceive PLAs as unfairly pro-union. 

A PLA typically applies to a single project or series of projects as part of a 
construction program, and has no bearing or relevance to any other work a contractor or 
union may be involved in during the same period of time. A PLA is a specific contract for 
construction of a specific project or program, including its component parts or packages 
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during a specie period of time. All parties involved in the construction are required to 
be signatories to the PLA, which supersedes any prior-existing collective bargaining 
agreements which might otherwise apply to the wori<. A PLA typically provides for 
standardized vi/ork practices, hours, holidays, grievance, dispute and arbitration 
procedures, and overall labor/management harmony for the duration of the project. 
PLAs often contain economic concessions and, as importantly, a PLA typically precludes 
any strikes, lockouts, work stoppages and/or any other disruption of work for any reason 
during the term of the PLA. 

B. The Boston Harbor Precedent 

Although there is a history of use of PLAs on public projects going back to the 
Grand Coulee Dam on the Columbia River in the 1930’s, the first legal challenge 
occuired in the early 1990’s, at which time a PLA \was required by the public entity owner 
for the massive, multi-billion dollar, mutti-year project involving the clean-up of Boston 
Harbor. The project involved scores of contractors and unions, all of which were 
required to become signatories to a PLA. The challenge was made on a federal 
preemption theory, arguing that the government entity-owner requirement that all 
successful bidders become parties to that PLA constituted an impermissible state 
intrusion into the labor relations of project contractors, and was pre-empted by the 
National Labor Relations Act (NLRA), 

In its March 1993 landmark decision. Associated Builders and Contractors of 
Magftarhiiftetts/Rhode Island. Inc, v. Massachusetts Water Resources Authority 
(commonly known as Boston HarborV the US Supreme Court held that although the 
government could not impose a PLA in its regulatory capacity, it was not prohibited from 
benefiting from a PLA wherein the government entity was acting in its proprietary 
capacity as an owner or a purchaser of construction services in the construction industry 
marketplace. This decision has provided the impetus for public sector PLAs across the 
nation, it also has forced opponents of PLAs to base their challenges primarily on a 
theory that a PLA violates a State’s competitive bidding statutes, because it allegedly 
favors union over non-union bidders. 
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Soon after the Boston Harbor decision, then Governor Cuomo’s office issued a 
memorandum to all state agencies and authorities, referencing the “Boston Harbor 
Agreement” and directing that said construction agencies and authorities: 

"...evaluate the benefits, hr appropriate projects, of negotiating a 

pre-hire agreement. . . . Such benehts may include the promotion of 

labor stability, timeliness of completion and efficiency." 

C. New York and The Tappan Zee Bridge PLA 

The New York State Thruway Authority (NYSTA) was at that time preparing to 
undertake a major rehabilitation and construction project on the Tappan Zee Bridge 
involving multiple contractors, nineteen unions, a minimum of a four-year construction 
schedule with an estimated cost of $130 million. Hill International, Inc., was then under 
contract to hie NYSTA, and was directed to pursue with the New York State Building and 
Construction Trades Council (NYSBCTC), local union representatives and other 
appropriate parties a determination as to whether a PI_A could be negotiated which 
would confonn to the guidelines in the Governor’s memorandum as well as: 

• provide economic savings in the construction process through changes In 
woiic rules and practices and improve productivity, safety, efficiency and 
timeliness of construction; 

• provide for the enhancement of employment opportunities for minority, 
women and disadvantaged persons: and 

• allow all successful bidders, including open-shop contractors, to utilize a 
portion of their regular work force on the Project. 

After an in-depth analysis of the ewsting labor market; a thorough review, 
analysis and comparison of the nineteen individual collective bargaining agreements; a 
review of the recent work history and labor unrest; numerous meetings and interviews 
with contractors and their associations' representatives; and more than four months of 
intensive labor negotiations, a draft PLA, acceptable to all parties, was submitted to the 
NYSTA Board of Directors for consideration together virito tfie Hill report recommending 
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approval. The report identified cost savings, as well as other benefits, to be derived from 
the proposed PLA, which was modeled after the Boston Harbor PLA. 

The PLA was approved, executed by the necessary parties and included as part 
of the specifications in the first bid package issued by the NYSTA for the Tappan Zee 
Bridge Project. The PLA was immediately challenged in the New York Stale Supreme 
Court by open shop contractors and their associations. After a brief Temporary 
Restraining Order, the lower court refused to grant an injunction. Construction on the 
project proceeded utilizing the PLA while the litigation continued through the New York 
Court of Appeals, where the validity of the PLA ultimately was upheld. 

The Court of Appeals noted that since a PLA is a restriction on the bidding 
process, the contracting auUiority must demonstrate that both the purpose and the effect 
of the PLA requirement will meet the objectives of the state competitive bidding taws, 
and that the facts and circumstances of each PLA be reviewed on a case-by-case basis. 
The Court of Appeals held that the purposes of the state competitive bidding statutes 
were (1) guarding against fraud, favoritism and extravagance, and (2) ensuring honest 
competition to obtain the best work at the lowest possible price. The Court found that 
the first purpose was served by the PLA in that case because equal access to the 
bidding process, and the PLA’s benefits, vi/ere available to both union and non-union 
contractors on the same terms and that ultimate contract award was to be made without 
regard to union status, The PLA also prohibited discrimination by unions and 
contractors against employees regardless of union/non-union status in either work 
referral from the hiring halls or on the job; thus, further ensuring equal treatment. 

The second purpose was found to be served by the PLA requirement in that it 
created cost savings for the NYSTA in several ways, thus protecting the “public fisc.” 
The court noted specific areas of cost savings from concessions such as four 10-hour 
days at straight time, standardization of working hours, holidays, etc. The Court also 
specifically noted the potential subsfentiai savings from the PLA’s comprehensive "no- 
strike" clause, which precluded labor disruptions for the duration of the project. The 
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Stated purposes of the statute therefore having been met, the requirement of the PLA 
was upheid by the Court. 

D. Executive Order No. 49 

On February 12, 1997, then Governor PatakI promulgated Executive Order No. 
49 Project Labor Agreements (Appendix A), which, citing the Tappan Zee Bridge 
decision as authority, sets forth that PLAs are one of many tools which may be used by 
management and labor and which may, under rertain circumstances, assist in achieving 
the goals of timeliness, cost effectiveness, fairness, equity and conformity to the law. It 
sets forth the policies and procedures to be followed by State agencies in determining 
whether a PLA should be utilized; and if so. the interaction between Article 8 of the 
Labor Law and the PLA. Though Executive Order No. 49 is not binding upon the CCDC, 
it is a valuable reference and has been often cited with approval by the New York 
Courts. 


E. PLAs Nationwide 

With public construction in the UnHed States at an unprecedented high, PLAs are 
becoming in^easingly more popular; and, in the great majority of cases in which they 
have been challenged, courte have upheld their validity without nearly the amount of 
detailed analysis required by the New York courte. In at least thirteen states, PLAs have 
been upheld merely on the finding of a rational basis for the PLA (such as promoting 
timely and therefore cost effective project completion). 

Clearly, the weight of authority both in New York and nationwide permits the use 
of PLAs in the construction of capital public projects. This is reflected not only in the 
court decisions and executive action, but in the repeated and expanding utilization of 
PLAs over the past few years on such major public projects as the Chicago. Orlando, 
Philadelphia and San Francisco (S2.4 billion) airports, the Central Artery/Third Harbor 
Tunnel and Boston Harbor, the Tappan Zee Bridge, the l-287/Cross Westchester 
Expressway, and the Los Angeles County and many other School Construction 
Programs. 
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The senior members of the Hill team and the methodology employed by Hill in 
the conduct of this study, analysis, and report have been substantially identical to those 
employed by Hill on the Tappan Zee Bridge, the l•287/CWE, and the many other varied 
projecte in New York and neighboring states. The PI_A recommended for this Project 
was negotiated and drafted by BSK, the same counsel involved in the drafting and/or 
negotiation and defense of many PLAs in New York, Including 1-287/CWE, NYCSCA, as 
well as the Court approved Tappan Zee Bridge PLA. 

F. The Wicks Law 

The New York General Municipal Law, Section 101 sete forth the pertinent 
provisions of the Wicks Law which requires the use of multiple prime contractors by the 
own^ for any public construction, reconstruction, or alteration of buildings with costs in 
excess of $50,000. Separate bids and specifications are required for plumbing: heating 
ventilation and air conditioning (HVAC) and electrical. 

Many states have enacted multi-prime statutes similar to Wicks and they typically 
provide for five or six contracts, e.g. (1) civil and architectural (GC), (2) electrical, (3) 
plumbing, (4) HVAC, (5) plumbing, (6) structural steel. 

Many studies have been undertaken and published regarding the pros and cons 
and the economic impact of multi-prime versus single-prime construction and until 
recently, the results were inconclusive. 

In 1993, the New York City School Construction Authority (NYCSCA) 
commissioned a report, The Impact of the Wicks Law on Public Construct ion in New 
York City, by Ashenfelter and Ashmere (A&A), March 1993. The report concluded that 
mandatory multi-prime laws (Wicks) increase construction costs by 5% to 10% and 
require one to two additional years from start of design to completion. The NYCSCA 
received an exemption from Wicks and proceeded with school construction for the 
succeeding several years utilizing a single prime contractor. In 1998, in order to 
maintain and renew its exemption, the NYCSCA again retained Ashenfelter and 
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Ashmere (A&A) and Price Waterhouse Coopers (PWC) to update and verify the earlier 
study results. 

The study employed the statistical technique known as “multiple regression 
analysis" which effectively eliminates all non Wicks/Non-Wicks variables. The study 
included 522 projects (282 Wicks and 240 non-WIcks) completed between 1981 and 
1998 and included schools: colleges, firehouses, police facilities, libraries, office 
buildings and public works facilities. Data was collected from more than a dozen 
agencies including NYCBOE, DASNY, DOCS, DDC, NYCDGS, NYSDEL, USGSA, 
NYCSO and others. 


The measured costs w^nt beyond direct contract costs and included all aspects 
of the project including payments for design and construction management, payments 
for change orders during construction and for payments arising from claims and 
litigation. 


The study also included internal agency iridirect costs, stating: 


In addition to these direct costs, the project costs include ail Internal or 
indirect costs for agency personnel involved with the project. These 
personnel may have been involved in such areas as design or design 
supervision, bidding and confracf negotiation, project management, 
invoice processing and payment, contract administration, construction 
management, construction wori< actually performed by agency personnel, 
and litigation and settlement of claims. It is ©spec/a/fy important to 
include these costs in any study of the impact of the Wicks Law on 
construction costs since it is often asserted that the Wicks Law has the 
effect of increasing the burden on agency personnel due to Hie 
requirements of multiple contract bidding and coordinating multiple 
contracts as well as the shifting of supervisory functions that are included 
in external or direct costs on single-prime contracts but which must be 
performed by agency personnel on jobs built under the Wicks Law. 


The study concluded that: 


1 , Wicks projects cost $10.17’ per square foot more than non-Wicks projects in 
construction costs. 
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2. Wicks projects took almost 1 3 months longer to complete than non-V\ficks 
projects. 

3. The Wicks Law has a larger impact upon internal agency costs than on 
external payment to contractors. 

4. The exact calculation of additional interest carrying and opportunity costs 
depend upon many factors including the agency’s cost of capital, rental 
market, etc. 

* $10.17 in 1999 is equivalent to $12.51 in 2007. 


Hill International, Inc. 


Page 13 



167 


Jacob Javits Convention Center 
Construction and Renovation Project (2007-2012) 
New York City 


III. THE PROJECT 

A. Background 

The Ja\nts Center currently contains about 790,000 square feet of exhibition and 
meeting space and about one million square feet of support and staging areas on the 
superblock betsween West 34*’ and West 39* Streets between 11* and 12* Avenues. 

It lacks a sufficient amount of prime exhibition space, including an inadequate 
amount of contiguous space to attract the largest conventions and trade shows which 
would potentially utilize the Javits Center. It is critically deficient in meeting room space 
with the lowest ratio (1:25) of meeting room to exhibit space of all major competing 
convention centers in the country. It has no ballroom space, nor an adjacent or 
contiguous convention center hotel. The existing facility is in dire need of repair and 
rehabilitation with, among other problems, significant roof leaks and a wholly deficient 
and inadequate HVAC system. 

The center lacks an efficient truck marshalling operations facility to effectively 
service facility and to alleviate surrounding street traffic congestion. 

The Javits Center is currently 16* in size in relation to the other major convention 
centers throughout the country. In order to compete, the Jawts Center Expansion and 
Modernization Project will eliminate existing deficiencies, create a state-of-the-art facilHy 
of sufficient size, flexibility and convenience to attract the largest and best conventions 
and trade shows, and provide for a critical adjacent Hotel. 


B. Project Description 

The Project, as described in the General Project Plan, Phase I,' will: 


1. Expand northward as far as West 40* Street to create contiguous prime 
exhibition space of approximately 550,000 square feet on a single level, and provide 


' Final desien and cMWructior could vary from the Gmeral Project Plan Phase I description. While those change might Iwve some 
impact on the final si» of the Project and tJuis projected cost savings, those changes should not significantly alter the overall savings 
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ballroom and meeting room space in this expansion structure on two levels above the 
ejdiibition space. In Phase I, the follovwng vi^ould be added: 340,000 square feet of 
exhibition space: 180,000 square feet of meeting room space; and 990.000 square feet 
of back of house and core space. The Proposed Modifications would eliminate the need 
to relocate the Quill Bus Depot. The Proposal Modifications would also eliminate the 
need to provide a through-the-building public passageway near West 39" Street 
because West 40" and West 41“ Streets would remain open. 

2. Create a truck marshalling, security screening, unloading, loading, 
queuing, parking and storage facility located along Twelfth Avenue south of West 40" 
Street, connecting directly to the expanded Convention Center at each exhibit floor level, 
thereby eliminating the need for a separate marshalling facility on the 33/34 Site and 
eliminating the need for below-grade truck lanes running alongside the Empire Line 
connecting the 33/34 Site and the Javits. The marshalling facility will have a north/south 
orientation with an entrance on Twelfth Avenue close to 34" Street. 

3. Reorganize the Eleventh Avenue fapade of the existing building, 
eliminating the depressed driveway, to provide space for meeting rooms, a large, glass 
enclosed entry area, vehicle drop off, and 3.2 acres of public open space, extending 
from West 34" Street to West 40" Street, including large public plazas at the northern 
and southern ends. 

4. While retaining the West 34* Street truck exits, rerxjnfigure the West 34* 
Street faqade to provide additional public open space. 

5. Use the 35/36 Site, which CCDC owns, and approximately 2,988 square 
feet of adjacent property to the east (that would be acquired by CCDC from the City) as 
the site for the Convention Center hotel. Provide a connection directiy to the Convention 
Center underneath the Eleventh Avenue viaduct through an existing passage now 
controlled by the Convention Center. 
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6. Allow development ot the 33/34 Site for residential and commercial use at 
a density and configuration consistent with that of the Special Hudson yards District. 
The commercial development on the 33/34 Site would be on the eastern portion of the 
authorized for the 35/36 Site under the Hudson yards rezoning. Commercial floor area 
above grade would be up to 1.45 million gross square feet, which is equivalent to 
approximately 1 .24 million zoning square feet. Residential gross floor area above grade 
would be allowed up to approximately one million gross square feet, which are 
equivalent units of housing at an approximate average of 1,000 gross square feet per 
unit. Two residential towers of approximately 500 units each \wuld be built on the 
virestem portion of the block. Each of the residential towers would have ground floor 
retail. Linking the residential and commercial developments would be approximately 
1.25 acres of publicly accessible open space, including 0.5 acres of active open space. 
Parking for 500 vehicles would be provided below grade. 

7. In Phase II, Javits would be expanded vertically by adding another floor to 
both the Javits and the marshalling, security screening, loading facility. 

8. With the Proposed Modifications, the only street that would be closed 
would be West 39“’ Street between Eleventh and Twelfth Avenues, The Proposed 
Modifications also included certain traffic and pedestrian improvements to improve 
circulation on Javits and on certain streets adjacent to or near Javits. 

C. Project Estimated Schedule & Costs 

Phase I Project construction of the Javits Center itself began with demolition and 
site work in January 2007 and will continue through 2012 at an estimated construction 
cost of $1.27 billion and total cost of $1.68 billion. Construction of an adjacent Hotel is 
scheduled to begin in the first quarter 2009, and, development of the 33/34 Site is 
anticipated to start in the first quarter of 2010. 
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IV. CONSTRUCTION AND LABOR ANALYSIS 

The peak level of ongoing, planned and projected construcUon in the New York 
metropolitan area, and neighboring counties, could have significant staffing ramifications 
wHh respect to the Project. 

In ex^ss of $16 billion in major capital construcOon is currently in progress or 
projected to be in progress in the New York metropolitan area during the next five years. 
This known construction, including the World Trade Center reconstruction, will be 
ongoing simultaneously with the Project and will draw upon the same pool of skilled 
workers. 

Union membership in most of the building trades has been increasing over the 
past few years. All trades are actively recruiting and training new members and 
retraining current workers to improve their skills on newer, state-of-the-art, more 
productive tools, equipment and materials. Training facilities and apprentice programs 
are filled to capacity and are being expanded in an effort to accommodate the rapidly 
increasing number of new workers and applicante. Union leadership in all of the trades 
stress the importance of maintaining a continuous supply of trained, skilled workers 
necessary to man not only ffie high level of existing construction, but also the 
unprecedented level of major capital construction projected for the next several years, It 
is well known and understood in the industry that concurrent large construction projects 
create a drain on available local skilled trade workers and sometimes create shortages 
in particular skills. 

Added to the problem is the retirement of significant numbers of the most senior 
and skilled craftsmen in all trades who are members of the “baby boomer” generation 
and historically retire somew^iat earlier than those in other industries. Apprentices and 
other entry-level members are not coming into the trades at the same rate as retirees 
are leaving. 

Although few critical shortages in skilled workers have been experienced recently 
in any of the respective trades required on the Project, recurring shortages in some skills 
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(e g. welders and electricians) are increasing in frequency. It is difficult at this time to 
project whether the necessary numbers of skilled workers will be continuously available 
locally throughout the duration of the Project based upon information currently available 
regardlrrg the size, number and schedules of similar construction projects, which will be 
in progress simultaneously. The unions are confident, how/ever, that no serious 
shortages will occur on the Project since, historically, regional trades faced with labor 
supply problems are effectively organized to draw workers from less active market areas 
in New York and/or from other states as required. This is a significant difference in the 
ability of union contractors, versus non-utiion contractors, to staff projects. 
Knowledgeable union and contractor sources agree that there has never been an 
instance when the Building Trades were unable to supply the necessary skilled craft 
workers for a project within a very short period of time. 

The most established and reliable method of ensuring an adequate supply of 
trained, qualified skilled workers on a project is through local trade unions and their 
affiliates located elsewhere if necessary. Non-union employers typically do rot have 
training facilities, and they often cannot draw upon outside sources to obtain trained 
skilled craft workers because such sources typically to not exist. 
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V. CURRENT COLLECTIVE BARGAINING AGREEMENTS 

In view of NYC labor force makeup, it is probable that some of the Project 
contracts would be awarded to non-union contractors creating a potentially hostile 
atmosphere affecting the timely completion of the Project. All contractors, whether union 
or non-union, will be required by law to pay workers the prevailing wage rates, which 
rates are derived from the area collective bargaining agreements. At least twenty-two 
(22) locals could be involved in the Project construction, most of which are members of 
the Building and Construction Trades Council of Greater New York.* The collective 
bargaining agreement (CBA) of each of the following local unions representing each 
respective trade was reviewed and analyzed as part of this study: 


1 . Asbestos Workers (Local 1 2) 

2. Boilermakers (Local 5)* 

3. Bricklayers/Masons (Local 1) 

4. Carpenters (DC)* 

5. Cement Masons/Concrete 
Workers (Local 780)* 

6. Electricians (Local 3)* 

7. Elevators Constructors (Local 1) 

8. Ironworkers (Local 40)* 

9. Laborers (Local 731) 

10. Lathers (Local 46)* 

11. Mason Tenders (Local 79) 

• Trades with 35 hourwork week 


12. Operating Engineers (Local 14)* 

13. Operating Engineers (Local 15) 

14. Painters (DC 9)* 

1 5. Plasters (Local 530)* 

16. Plumbers/Pipefitters (Local 1)* 

1 7. Roofers (Local 8)* 

1 8. Sheetmetai Workers (Local 28) 

1 9. Steamfitters (Local 638)* 

20. Tapers (Local 1974)* 

21. Teamsters (Local 282) 

22. Tilesetters (Local 456)* 


The significant and pertinent provisions of these local agreements were analyzed 
to determine virhere terms and conditions varied from each other or were not in 
conformity with the characteristics and requirements of the Project construction; and, 
where the consistency and concessions included in the PLA could provide cost savings 
or more efficient construction. One particular area of concern was the duration of the 
local agreements, all of which will expire at least once during Project construction 


' Thas list reflects the Local Unions most likely to be involved in the construction. The vast majori^ have speed to the PLA through 
the Council. Tishman remains in negotiations with a small number of the listed unions because they operate in this regard more 
indepaidently of the Council (i.e.. Teamsters Local 282, Operating Engineers Locals Uand 1 5, Laborers Local 731, and 
Bricklayers/Msaons Local 1 ). While it is anticipated that these five (5) Locals will agree to the PLA, if they do not, Tishman has the 
option under the PLA to have Ihewk perfbnned by other trades. As a result, whether these five Locals, or some odier Locals, are 
used to perforin covered work has no significant impact on an analysis of the PLA. 
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through 2012. With each of these expirations comes the risk that any one of the new 
negotiations between the Unions and the local Contractor Associations will break down. 
(As an illustration, just this past summer, members of the Operating Engineers went on 
strike in NYC during the course of a local area agreement renegotiation, resulting in a 
shut down of many large construction projects across the City.) Workers covered by 
those agreements may then lawfully strike over any number of issues, including many 
which might have nothing to do with this Project construction. Such strikes could be 
expected to spread to every Project site on whidi the local contractors are employed, 
notwithstanding the fact that neither the Project owner nor the contractor was involved 
in, nor did they have any control over, the negotiations in issue. 

Given the high percentage of unionization in the labor force, such a strike, or 
action against non-union contractors, even by a relatively minor trade, has the potential 
to shut down, at least for a short time, an entire project. A lawful picket line at an 
entrance to a construction site is often honored by every other trade worker, who refuses 
to cross the picket line and will not work. The Owner may ultimately get some strikers 
back on the job, but can not help the contractor which is the target of the original strike. 

Strikes not only drive up construction costs, but they disrupt construction 
progress resulting in completion delays. In this case, delay in construction completion 
also means delay in realizing anticipated revenues from an expanded Javits Center 
operation. The expanded Center is projected to create additional gross revenues of 
approximately $4.25 million per month, Additionally, any strike could disrupt the 
scheduled calendar of events at the existing Javits Center, since it is intended to 
continue its normal schedule of conventions, trade showrs and other events throughout 
construction. Most all of the non-management operating and maintenance employees 
are union members and many are members of the various Building Trades. Also, those 
involved in the delivery of show freight (obviously critical to Center operations) are often 
unionized. Any strike by the construction workers may be honored by some of those 
employees. If so. scheduled events could be disrupted or canceled. Given that the 
Center currently generates more than $11 million per month, this is obviously an 
extremely important revenue generating asset warranting protection. The PLA’s no 
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strike clause virtually eliminates strike activity as a cause of project delay or disruption of 
scheduled events. 

Also, there is diversity among the local agreements with regard to hours of work 
(length of workday and workweek): holidays; grievance, arbitration and jurisdictional 
dispute resolution and management rights. The rates and instances of premium pay 
also vary and there are a number of miscellaneous clauses which appear in one or more 
agreements and not in others. 

Following are examples of some of the differences among the provisions of the 
respective agreements which will be standardized underlie PLA: 

• Hours of Work 

There is significant diversity among the local agreements in these 
areas. Though eight (8) provide for a 40-hour workweek, fourteen 
(14) locals provide for a 35-hour workweek. In most agreements, 
starting and quitting times are set, with union approval required for 
changes and premium pay for hours woiked before and/or after. 

Under the existing local agreements, the contractor has limited 
flexibility in varying the scheduling of working hours without premium 
payments and prior approval from the unions. The PLA provides for a 
uniform 40 hour v^ek at straight bme with a two (2) hour "wndow” at 
the beginning of the workday. 

• Holidays 

The existing Agreements provide for as many as eleven (1 1 ) possible 
holidays annually with a minimum of seven (7) recognized by the 
respective unions. Whether holidays are paid and the rates of 
premium pay vary among the trades. The PLA provides for eight (8) 
holidays with payment for work on those days as set forth in the local 
agreements. 
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• Jurisdictional Disputes 

Procedures for dealing with Jurisdictional work assignments and 
consequential disputes are not uniform or consistent. Agreements 
vary with regard to costs, binding effect of av^rd. and work disruption 
pending decisions. The PLA provides for a uniform jurisdicUonal 
dispute resolution mechanism. 

Most importantly, there is no existing method, means, or procedure to 
insure that there will be no strike, lockout, work stoppage or other 
work disruption pending resolution of such a dispute. The PLA 
provides for protection against work disruption during jurisdictional 
disputes. 

• Grievances/Arbitration 

Though local labor-management grievance procedures exist, they 
vary among specific crafts and contractor associations. No 
standardized, binding forum exists with authority over all respective 
parties. The PLA provides for a uniform procedure. 

• Management Rights 

Many of the existing agreements do not contain a “Management 
Rights” clause. Those ftiat exist are often ambiguous or inadequate 
to provide the contractor with the authority and/or flexibility required 
for necessary control and management of the Project work. The PLA 
contains a broad management rights clause giving the contractor 
control of the schedule and manning as well as "means and methods.” 

All of the foregoing examples are addressed and standardized in the proposed 
PLA (Appendix C) to conform with Project objectives and requirements, as well as to 
provide the contractor with manning and scheduling control necessary to affect cost 
savings through efficient construction management. 
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VI. ANALYSIS OF ECONOMIC BENEFITS OF A PLA 

A. Labor Impact on the Javits Center 

1. Thirty Five Hour Work Week 

Hill working together vrith the architect and Tishman technical staff, divided the 
project construction into fifteen separate components reflecting the percentage of the 
total construction cost of each In terms of labor and material (Appendix B). 

The savings derived from the PLA standardized forty (40) hour week at straight 
time amounts to 6.25% in labor costs for each of the fourteen trades with a 35 hour work 
week (2.5 hours/40 hours = ,0625), Applying this 6.25% to the weighted (by trade) trade 
labor percentages of the respective construction model components in Appendix B 
results in a labor cost savings of $27,066,600 (Appendix B). 

2. Alternative Dispute Resolution (ADR) For Woricers’ Compensation 

Worker's Compensation legislation adopted in New York j^rmits the use of 

Alternative Dispute Resolution (ADR) in the Workers’ Compensation process wrhere 
employers elect to participate in a collectively bargained alternative program. The 
process must protect the worker and have Workers’ Compensation Board (WCB) 
approval. Such an ADR agreement has been executed, and Is on file, by the BCTC and 
CIC of Westchester and Putnam counties and is currently in effect on the I-287/CWE 
and Mt. Vernon Schools Projects. Credits in Woikers’ Compensation premiums may be 
realized by contractors (employers) of from 5% to 20% and passed on to the owner: 

• Participation in ADR Process 5% 

• Utilization of Agreed Managed Care 1 0% 

• Participation in Drug Free Workplace 5% 

The ADR procedure replaces the existing WCB adjudication wi^ a more 

expeditious non-adversarial process and could result in substantial savings on Workers' 
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Compensation premiums. Under the PLA, use of ADR is at the option of the Owner and 
could be exercised at a later point in the project. 


For Illustration purposes, applying the above percentage savings to estimated 
Worker’s Compensation costs for this work could save approximately $1.25 million per 
year or approximately $6.25 million over the life of the Project. This estimate is based 
upon worker’s compensation insurance premiums estimated in contractor’s bids at 
approximately 1%of total labor costs. 

B. Wicks Law Exemption for the Javits Center 

The Wicks exemption for the Project set forth in pertinent part in, McKinneyls 
Session Law of New York. 2004. Chapter 3 .. states: 


[7) Any contract for the convention center, Including the expansion 
project and any convention center hotel shall not be governed by section 
135 of the state ffnance law if the devetopment corporation and/or ffte 
operating corporation chooses to utilize a project labor agreement when 
the record supporting the decision to enter into such an agreement 
establishes that it is justified by the interests unde/fj/rngr the competitive 
bidding laws. 

Based upon the NYCSCA studies in 1994 and 1999 discussed in Section II.F. 
herein together its school construction experience under hie Wicks Law exempdon; 
cost savings resulting from ttie PLA exemption to the Wicks Law on this 1.6 million 
square foot Project will amount to approximately $20 million in construction costs. (1.6 
mm sq. ft. x $12.51* = $20,016 mm) 


• $10.17 8a\ings in 19S9 dollars is equivalent to $12.51 in February 2007 dollars derived from 

the Enoineerina New Record rENRl Cost Data Index In 20 Citie s. 1 972 - 2007). 


The additional cost savings resulting from a shorter time to complete for non 
Wicks projects are not quantifiable, though they could be substantial. The longer the 
Project takes to complete, the greater interest and carrying costs incurred, and the 
longer it takes to reap the direct economic impact of an expanded Javits Center (from 
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the increased levenues it will generate), as well as the indirect economic impact on the 
NYC economy generally, e.g. hotels, restaurants, travel, etc. 

C. impact on the Hotel and 33/34 Site Developments 

Because the structure and details of the Hotel and 33/34 Site development 
portions of the Project have not been finalized, it is not possible to specifically quantify 
the economic benefits of the PLA on those components. Regardless of structure and 
details, however, In the absence of a PLA, these components would similarly be 
constructed largely by unionized contractors. Thus, at a minimum, these project 
components will benefit from the uniform 40 hour work \A«ek. Similarly, if a Workers' 
Compensation ADR program is adopted, those benefits, as well, will apply to these 
components. To the extent the structure of these components would otherwise dictate 
application of the Wicks Law, the PLA’s extension to them brings that significant 
economic benefit as well. 

Perhaps as important, however, is the continued application of the PLA’s 
comprehensive no strike protection. The Hotel in particular is a critical part of the overall 
Javits Center expansion and delays in its completion will directly adversely effect 
anticipated revenue generation from the expanded Center. Thus ensuring timely and 
uninterrupted completion of the Hotel is a direct economic benefit to the CCDC. 

D. No Strike Provision 

The General Conditions budget for the Project is approximately $100 million, vwth 
a total construction schedule of roughly 50 months, for an average of $2 million per 
month. Though it is not possible to predict the length of a potential strike or work 
stoppage, these general conditions costs alone would amount to some $91,000 per day 
exclusive of any other delay or lost revenue costs. 

($2,000,000 + 22 work days = $90,909) 
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VII. CONCLUSIONS AND RECOMMENDATIONS 

A PLA is considered both feasible and appropriate for this Project. 

Because of the predominantly unionized composition of the area workforce and 
contracting history: tiie high level of on-going and projected construction in the New York 
Metropolitan area and the need for securing and maintaining a skilled manpower pool; 
the number of trades and contractors involved: and the economic and standardization 
provisions of the PLA which will provide substantial cost savings, a PLA is considered 
appropriate for the Project and should be a mandatory requirement included in the bid 
documents. 

All of the unions which will be involved in the Project construction have been 
involved in other PLA projects and are familiar with the work rules under a PLA. The 
PLA recommended for this Project {Appendix C) is modeled after those PLAs with 
changes necessary to conform to Project requirements. 

All of the current collective bargaining agreements (CBAs) of the 22 union locals 
that will be involved in the construction vifill expire at least once during the Project 
construction period. This exposes the Project to the possibility of strikes should 
negotiations break down when any one of those agreements is being re-negotiated. A 
strike or strikes would be completely lawful and, in all probability, the issues involved 
would have nothing to do with the Project. Further, neither Tishman nor CCDC would be 
a party to friose negotiations and would have no control over their outcome. The length 
and costs of resulting delays could be substantia). 

A strong “no strike" clause is provided in the PLA, precluding strikes, lockouts, 
work stoppages, disruptions or other delays. It supersedes the terms of the local 
agreements and requires that work on Project construction continue regardless of CBA 
status. The ‘no strike" clause precludes work disruption for any reason during the term 
of the Project construction. Even a non-union contractor or employer could not 
guarantee that it would continue non-union for the term of the Project, 
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The diversity among the CBAs regarding work rules has been standardized by 
PLA provisions which ensure uniform working hours, shift times, scheduling, holidays, 
overtime, premium pay and other terms and conditions of employment. Also, by 
providing a standard procedure for grievance, arbitration and jurisdictional dispute 
resolution, together with a strong management rights provision, the contractor can 
maintain firm control of the Project staffing, scheduling and administration. The 
comprehensive “Management Rights” clause applicable to all contractors and all unions 
enumerates the powers and exclusive authority of the contractor for management and 
control of project operations including: direction of workforce (numbers and 
qualifications); assignment and schedule of work (regular hours and overtime); 
promulgation of work rules; and determination of choice of equipment, materials, 
techniques, methods and technology utilized on the Project, regardless of their source. 

The PLAs after which the proposed PLA is modeled also achieved the all- 
important and court tested goal of providing equal bidding opportunities to both union 
and non-union contractors. The PLA clause providing that a non-union bidder can utilize 
a fixed number or percentage of its workforce on the Project while bringing in the 
remainder of the workforce through the union halls parallels the provisions approved by 
the Court of Appeals in the Taocan Zee Bridge decision. 

The PLA and bid document language should state explicitiy that the bidding and 
selection processes are open to union and non-union contractors alike and that union 
affiliation will not be a factor in selection. The PLA provides that it Is applicable and 
binding upon all successful bidders on the same terms and conditions, notwithstanding 
union/non-union status. Non discrimination with regard to union/non-union affiliation 
also applies to the hiring of workers through the hiring halls. 

Adding the $27.1 million savings from the 35 hour work week and the $20,016 
million constnjction cost savings from the Wicks Law exemption results in estimated cost 
savings of $47.12 million or 7.5% of total labor costs for the Javits Center alone. A 
carefully executed Worker’s Compensation ADR provision could result in an additional 
$6.25 million In savings. Although not quantifiable, substantial additional savings for the 
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Javits Center will inure to the CCDC as a result of the PLA's no-strike protection, 
management rights provisions as well as from the staffing and scheduling coordination 
and flexibility the PLA permits. No strike protection will also protect an important 
revenue generating asset (the current Javits Center) as well as help ensure timely 
completion of a new revenue generating asset (the expanded Javits Center). 

Comparable benefits will be realized by the PLA’s application to the Hotel and 
33/34 site development projects. 

The following is recommended: 

• The PLA negotiated behveen the Building and Construction Trades Council of 
Greater New York and Tishman, attached as Appendix C, should be 
approved and executed by the parties. 

• The PLA, open to all bidders (union or non-union), should be required by the 
bid specifications for each of the Project components {bid packages). 

• The parties should continue discussions to implement an Alternative Dispute 
Resolution (ADR) Program for Workers' Compensation claims. 
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VIII. APPENDICES 

A. Executive Order No. 49 

B. Analysis of Economic Benefits of a PLA for the Project 

C. Proposed Draft PLA 
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[Whereupon, at 12:20 p.m., the committee was adjourned.] 
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